Everything’ You Reaﬂy Need to Know About
“Separa]oilityn in Seventeen Simple

Propositions™
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We have a document that purports to be a contract, and which purports to contain an
arbitration clause. One party, however, takes the position that he simply never agreed to
anything—or, perhaps, that as a matter of local contract kaw the agreement cannot be enforced.
Alternatively, he may assert that even should there be anenforceahle agreement, the arbitration
clause somehow never became part of it. Or perhaps, thar while he agreed to arbierate, he
didn’s agree to arbitrate this particular dispute-—or under these particular condicions. What
happensnext? Across 2 wide spectrum of possible factual patterns, this much-litigared question
implicates the allocation of responsibility for decisionmaking with respect to such questions
between courts and arbitrators,

Despite its role as one of the conceprual underpinnings of the law of international
arbitration, the notion of “separability,” or the “autonomy” of the arbitration clause, is still
regularly subject to considerable misunderstanding.! In the United States, the occasions for
error are multiplied by uncertainty as to what, il anything, may have been added to the picture
by the Supreme Court’s apinion in First Obtions v. Kaplen.? And the Supreme Court has this
very Term decided three more cases which—if not likely radically to change the terms of our
discourse-——are nevertheless certain to provide fresh raw material for renewed scholarly effusions.?

* Robert F. Windfohr & Anne Burnet Windfohr Professor of Law, The University of Texas at Austin Schog! of
Law. | am grateful to my colleague, Jay Wesibrook, as well as to the participants in the Vanderbiit Journal
of Transnational Law’s 2003 Symposium on “International Commercial Arbitration,” for their carefu!
attention to and thoughtful comments on an earlier draft.

** Arigo recentemente publicado na American Review of international Arbitration, volume 14 p. 1 (2003).
Article recenily published in the American Review of Intemnational Arbitration, at volume 14 p. 1 (2003}
! The “separability” of the arbitration clause became a consecrated part of American arbitration law in
1967 through Prima Paint Corp. v: Flood & Conkiin Mfg. Co., 388 U.S. 395 {(1967). Later references may
simply be to “Prima Paint,”

2 First Options of Chicago v. Kaplan, 514 U.S, 838 (1995). See generally Alan Scott Rau, “The Arbitrabiiity
Question ltself,” 10 Amer. Rev. of Int} Arb. 287 (1999).

* In Goathe's line, Gefretner QuarkWird breil, nicht stark.This is continually stomping around in sour
cream—certain fo spread it around, but hardly likely to make it any firmer. Johann Wolfgang von Goethe,
Poems of the West and East 226-27 (bitingual ed, 1998).

The three cases | am referring to are Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79 (2002}, discussed
at text accompanying nn. 261-269 infra; PacifiCare Health Systems, Inc. v. Book, 2003 WL 1791225
(U.S)), discussed at texd accompanying nn. 140-152, 270-277, & n.152 infra; and Green Tree Financial
Corp. v. Bazzle, 2003 WL 21433403 {U.3.), discussed at text accompanying nn. 278-282 & n.227 infra,
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For some time [ have been troubled by approaches to the problem of “separability” which—-
despite being the work of ireproachably respectable academics and courts—seem o me quite
wrong-headed indeed.* I have always found the notion of “separability” abundantly
unproblematical, but a friend whose opinion T have every reason to value recently suggested to
me that I might—just possibly—have a tendency ro conflate the “self-evident” with what is, in
fact, merely “evidenr to myself and to nobody else.”® So I have dutifully thought the matter
through onece more. Buta number of sraightforward propositions cannet sericusly be doubted,
andif they are accepred, then just about every conceivahle problem simply floats away. Doctrinal
work does seem in our time to be an increasingly marginalized and denigrated art, lost along
with the habit of close reading, the fatth in legal argument, and the Sicrfleisch that sustained it.
Still, it hardly calls upon the higher forms of mental activity: "To paraphrase Johnsomn's remark
about trade, how difficult can it be, if it is managed by those who manage ic?®

I what follows—in setting cut these propositions—I will assume some familiarity with
the underlying preblem, and refrain from taking you through the background and threugh
the holdings of the major cases. 1 know thisis somewhat unusual, but ! find the usual convention
oftegal fiterature—the pretense that the reader comes to the subject quire unburdened by any
knowledge whatscever—to be tedious. This little piece is hardly the place for a novice
begin, and [ have myselfso often sighed with impatience or frustration as ] leaf through the
apparently obligatory ritual exposition, that Tintend to spare knowledgeable readers the need
wdoso.

4 | will refer constantly to this body of work in what follows, The most interesting examples include Richard
C. Reuben, First Options, Consent to Arbifration, and the Demise of Separabilily: Restoring Access to
Justice for Contracts With Arbitration Pravisions, 56 SMU L. Rev. 819 (2003); see id. at 827, B45 (“separability
perverts coniract law because it assumes away the fundamental principle of contractual consent™, "the
- separabiity doctrine should be repudiated as archaic [and] unworkable”); Stephen J. Ware, Employment
Arbitration and Volurtary Consent, 26 Hofstra L. Rev. 83, 130-32 {1996)(the resulis of applying Prima Paint
are “simply ludicrous”™, "overruting Prima Paint {is 2 price that] must be paid to make the law wel-suited o
ensure that arbitration is based on significant consent™, Kenneth R. Davis, A Mode! for Arbitration Law:
Autonomy, Cooperation and Curtaiiment of State Power, 26 Fardham Urb, L.J, 167, 195-96 (1989)("donning
their magician’s robes, a majority of Justices fin Prima Paint} pretended that the fraud arguably invalidating
a confract has no effect on the validity of an arbitration clause within the confract™, however, “to compel
arbitration prematurely would trample the aggrieved party's freedom of contract”); Leo Kanowitz, Teachers
Manual 1o Accompany Cases and Materials on Alternative Dispute Resolution 75 (1988){Prima Paint “is
a mind-boggler”; #f a cantract is induced by fraud "It would appear that none of the provisions of the contract
would be valid, including the arbitration provision”). There are more abundant citations to the literature
critical of Prima Paint in Reuben, supra at 841-42 n.131.

Professor Reuben, whose work | have found challenging, is kind encugh to refer fo one of my eartier
discussions of this problerm as “often britiant,” Reuben, supra at 874. | am truly grateful for this generous
reference fo my work—to the point indeed that | intend to dwell only on the adjective and not on the
adverb,

% { have since discovered that this is actually altributable to Ambrose Bierce—and so give the appropriate
credif here. Ambrose Bierce, The Unabridged Devil's Dictionary 213 {Schuliz & Joshi ed. 2000).

§ John Wain, Samuel Johnson 356 (1974).
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[. Touching Up Prima Paint

1. Under ary sensible reading of Prima Paimi, a personis onby bound to arbierate o dispute i he has
agreed 1o doso. [tis nothing less than perverse w suggest that the Supreme Court has tried to pass off
some notionof “implied” or “imputed” consent,” cr of "fctitious consent,”™ to abitradon as the real
thing—and no need acall o have recourse to any such fanciful consrructs: “Mutualmanifestation
of assent, whether by written or spokenword orby conduct, is the touchstone of contract” and thus
of mbitraton.®

"The assertion that consent to arbitration is a necessary condition of enforcernent is a bruism
reinferced by the language of both § 4'° and of the savings clause of section 2 of the FAAY; there
is certainly nothing in the Supreme Court’s repeated—indeed hypnotic—invocation of the concept
of “agreement” to call itinte question. The obvious corollary s thar it must be acourt thar ulimagely
makes the requisite finding: For one must enter into the system somewhere, and “the notion of an
arbitration clause that can be entirely self-validating—the product, apparently, of some curious
process of ausogenesis™*—is completely afien to our jurisprudence,

That an arbitration clause, in isclation fom the remainder of the contrace, isitselfrarely
subject to challenge, would be a ivial proposition—even if it were true. But the pointshould not
be averstated: For there is an abundant and humdrum case-law in which courts are routinely asked
to apply the most prasaic hombook enalysis to desenmine whether contracting parties have effectively
“agreed” to be bound by an arbitration clause. They maybe called on, for example, to teli us

T Reuben, supra n4 at 849; see also Davis, supra n.4; Katherine Van Wezel Stone, Rustic Justice:
Community and Coercion Under the Federai Arbitration Act, 77 N.C. L, Rev. 931, 9565 (1939){"the
separability doctrine of Prima Paint alsc permits courls to depart from actual consent in cases nvelving
arbitration clauses™,

# Jeffrey J. Mayer & Theodore W. Seitz, Recognizing and Understanding Consent issues in Arbitration,
79 Mich. B.J. 504, 506 {2000). See aiso Stephen J. Ware, supra n.4 at 131 {“the separabillity doctrine is
a Jegal fiction” which "deprives arbitration of its basis in voluniary consent, baecause the fictional contract
lacks a basis in voluntary consent™; Jeffrey W. Stermnpei, A Better Approach to Arbitrability, 65 Tul. L. Rev.
1377, 1458-59 (1591)(“When a itigant contends that either that there is no contract or that the contract
may be avoided . . . there is effectively no genuine consent to commit any issues in the dispute (for
example, fraud in the inducement , . . } to an arbitrator”; “the claimed lack of contract formation, by
definition, includes a claim that the resisting party aiso did not agree (o the arbitration clause”).

¥ Specht v. Netscape Communications Corp., 308 F.3d 17, 29 {2d Cir. 2002},

1 “The court shall hear the parties, and upon being satisfied that the making of the agreement for
arbitration or the failure o compiy therewith is not in issue, the court shall make an order directing the
parties to proceed te arbitration in accordance with the terms of the agreement” § U.S.C. § 4.

" “A written provision in any maritime fransaction or a contract evidencing a transaction invelving
commerce o settle by arbitration a controversy thereafter arising out of such contract or transaction . . .
shall be valid, irrevocable, and enforceable, save upon such grounds as exist at faw or in equity for the
revocation of any contract” @ US.C. § 2,

2 Rau, supra n.2 at 303 fn.42; see also Alan Scolt Rau, “Arbitration as Contact: One More Word About
First Options v, Kaplan,” Mezley's int. Arb. Rep., March 1997.

'* See Reuben, supra n.4 at 851 ("despite the presumably millions of arbitrations conducted under {the
FAA), there are few reported cases invalidating arbitration agreements on traditional contract grounds
other than unconscionability”); Davis, supra n.7 at 196-97 {"Rarely will predatory conduct, such as duress
or overreaching, focus specifically on an arbitration provision™;. Jean R. Sternlight, Rethinking the
Constitutionality of the Supreme Court's Preference for Binding Arbitration; A Fresh Assessment of Jury
Trial, Separafion of Powers, and Due Process Concerns, 72 Tulane L. Rev. 1, 24 (1987){"If a party wants
to defraud or use duress on its opponent, why not go after something hig like the price or quality of the
goods of services at issue?”).
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-whether an arbitration clause constitutes a "material alteration” of an offer—so that it does not
become part of an agreement under the “battle of the forms" provisions of UCC § 2-207;*

‘whether an arbitration clause that amives, with other contractual terms, in 2 box ac the time the
productis delivered, is binding on the consumer who decides not to ship the product back;”

-whether a credit-card holder is bound to arbitrate when the card issuer has sent him a notice
to the effect thar a provision for mandatory arbitration was to become a part of his agreement
unless he rejected the change, and the cardholder did nothing; '

- whether one has assented to arbitration merely by downloading free software from a web
site—without having first been asked to express agreement through the click of a mouse; "

- whether an at-will employes has expressed his apreement o his employer's new "dispute
resolution program” by continuing to report for worl; '

-whether parties who have begun to perform under a supposed contract are bound to arbitrate,
whete their respective drafis contain inconsistent and incompatible arhitration provisions;

* See generally Alan Scolt Rau et al,, Processes of Dispute Resolution: The Role of Lawyers 885689 (2002);
see also Aceros Prefabricados, SA. v. Tradearbed, Inc., 282 F.3d 92 (2™ Cir. 2002)}{defendant “submitted
unrebutted evidence that arbitration is standard practice within the stee! industry, thereby precluding [plaintiff]
from establishing surprise or hardship”; therefore “the arbitration provisions proposed in [the defendant’s]
confirmation orders became parl of the contract”),
* See generally Rau, supra n.14 at 644, 708-710; see also Bischoff v. DiregTV, 180 F.Supp.2d 1097 (C.D. Cai.
2002 service provider maifed customer a “Customer Agreement,” contalning an arbitration clause, after he had
begun to receive services; “practical business realiies make it unvealistic 1o expect DirectTV, or any television
programming service provider for that matter, to negotiate all of the terms of their custorner confracts, ncluding
arbitration provisions, with each custorner before initiating service™).
% See generaily Rau, supra n.14 at 643, 707-708; see also Beneficial Naf'l Bank, U.S.A. v. Payton, 214
F.Supp.2d 679 {S.D.Miss. 2001).
7 Specht v. Netscape Communications Corp,, 306 F.3d 17 (2 Cir. 2002)(held, “the district courl property
decided the question of reasonable notice and cbjective manifestation of assent as a matter of law on the
record before it™).
'® In re Hatliburton Co., 80 S.W.3d 566 (Tex. 2002)(*on this record we conclude that Haliburton's offer was
unequivacal and that Myers' conduct was an acceptance of that offer™).
" AT. Cross Co. v. Royal Selangor(s) PTE, Lid,, 217 F.Supp.2d 229 (DRI 2002)("performance indicates &
willingness to do business with 2 party, but not necessanly a willingness to submit to arbitration™, “the parties had
a relationship, but there was no cbiective clear written expression of a mutuality of obligation fo abide by the
same arbitration clause”}; see also lea Tai Textile Co., Ltd. v. Manning Fabrics, Inc., 411 F.Supp. 1404
(S.DN.Y.1975)since “the arbltration clauses are in hopeless confiict,” “no contract fo arbitrate was made” at alty;
Opals on lce Lingere v. Body Lines Inc, 320 F.3d 352 {2d Cir. 2003){documents drafted and signed by one party
called for arbitration in New York but docurnents signed by the other party called for arbitration in California;
“[tihis difference is significant and Indicates that there was nc meeting of the minds as 0 an agreement fo
arbitrate™. But cf, Linea Naviera de Cabotaje, C.A., v. Mar Caribe de Navegacion, C.A., 169 F.Supp.2d 1341
(M.D. Fla. 2001)(parties signed separate agreements, each providing for arbitrafion in New York, although “on
somewhat different terms”; held, “variance between the two arbitration provisions is an ancillary logistical
concern which Is not integral fo the underlying agreement, and does not preclude arbitration™).

This problem—uwhere there appears o be an agreement to arbitrate in some form or other, but where
It remains unclear precisely how, or under whose auspices, the arbitration is to proceed—can arise in any
number of other contexts. For example, in Merrill Lynch, Plerce, Fenner & Smith Inc. v. Georgiadis, 903 F.2d
109 {2 Cir. 1980), a customer of a brokerage house attempted to arbitrate before the AAA by invoking the
“Armex window” provision of the American Stock Exchange Constifution; the court, however, heid thaf this
provision had been superseded by a more specific customer agreement in which the parties had “closed the
Amex window.” Whether the broker had consented to arbitrate before the AAA was undoubtedly a question for
the court—and “under ordinary contract principles,” the customer was deermned bound by the arbitration
provision of the agreement he had slgned. But of, 2 lan R, Macnell et al., Federal Arbitration Law § 15.3.3.3
(19%4), which suggests, inexplicably, that "had the court applied Prima Paint” i would "have left fo the arbitrator”
the power to decide whether the customer had surrendered his right to proceed under the Amex Constitution.
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-whether a party is bound te arbitrate disputes arising out of a sale whezn he has failed to object
to a “sales note”—containing an arbitration clause —issued by an independent broker
who has nepotiated the deal for both buyer and seller;?® or

- whether z hospital that has issued invitations o bid on a construction contract—and whose
announced “General Conditions” included an arbitration clause for any disputes between
“owner and contractor”—is obligated to arbitrate with the lowest bidder, who claims that
he should have been, but was not, awarded the contract??!

This is the familiar stuff of the classroom “offer and zcceptance” hypothetical.

2. "Agreement” here has nomeaning that is i ary way different from the use of the term every
day inthe vealm of contract.

This is clear enough with respect to the paradigm case of the negotiated commercial
cransaction {with which [ am primarily concerned). However, even in the highly-fraught
world of adhesion contracts, we may think a similar approach warranted by the exigencies of
mass contracting, by the efficiencies of standardized forms, and by the practical commercial
need to cantral apents and to rely on written instruments.” Here the call for “sufficiently

1111

genuine consent” by which is apparently meant some vague variant of “knowing and

# Irving R. Boody & Co., Inc. v. Win Holdings intl, Inc., 213 F.Supp.2d 378 (5.D.N.Y. 2002)(*ratification
by failure fo object . . . serves as the equivalent of prior authorization™, defendants “faited to object to the
sales notes, and therefore the sales broker . . . was in effect authorized to negotiate on their behalf”).
21 8t Luke's Hospital v. Midwest Mechanical Coniractors, 681 S.W.2d 482 {Mo. App. 1984).

# See Northwestern Nat!l Ins. Co. v. Donovan, 916 F.2d 372, 377 {7" Cir. 1990)Pesner, J.){"Ours is not a
bazaar economy, in which the terms of every transaction, or even of most fransactions, are individually
dickered; . . . [florm contracts . . . enable enorrous savings in transaction costs, and the abuses to which
they occasionally give rise can be controfled without altering traditional doctrines, provided those
doctrines are interpreted flexibly, realistically”™); W. David Slawson, Standard Form Contracts and Dermocratic
Control of Lawmaking Power, 84 Harv. L. Rev, 529 (1971)(“The predominance of standard forms is the
hest evidence cf their necessity™).

% See, e.g., Jeffrey W, Stemnpel, A Better Approach to Arbitrability, 65 Tul. L. Rev, 1377, 1426 (1991).
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vohuntary” or “informed” consent™—seems quixotic.? Itis now, after all, almost halfa century
since Karl Llewellyn pointed oust the abvious:

* Some examples—not particularly extreme as these things go in the present climate—are Mark E.
Budnitz, Arbitration of Disputes Between Consumers and Financial Instituions: A Serious Threat to
Consumer Protection, 10 Chio St. J. on Disp. Resol. 267, 334 {1995)"Without a brochure expiaining
the conseqguences of signing the agreement, a consumer cannot infelligently and knowingly waive his
or he right to access to the judicial process™; Christine M. Reilly, Achieving Knowing and Voluntary
Consent in Pre-Dispute Mandatory Arbliration Agreements at the Contracting Stage of Employment,
90 Calif, LRev. 1205, 1251-55 (2002} {proposing a regime of “informed consent” through “federally-
mandated disclosdres,” listing “the advantages and disadvantages of mandatory arbitration from an
applicant’s perspective”), Stempel, supra n.23 at 1426-1427{a "major indicia of true consent would be
the degree of disclosure of the arbifration provision and its impact on the resisting party's knowledge
or access to knowledge of the differences between arbitration and its alternative forums”). For an
argument that takes the notion of “consent” considerably further-beyond mere acquiescence, fo the
paint that it simply becomes impossible for the drafting party ever to insist on arbitration as a pre-
condition fo contract--see Richard C. Reuben, Democracy and Cispute Resolution: The Problem
with Arbitration (J, on L. & Contemp. Problems, forthcoming 2003)(*the democratic concerns about
consent to arbitration may be alleviated” by a “check-off or opt in system” in which parties to adhesion
coniracts “elect at the time of contracting whether or not they want fo arbitrate claims”).

Professor Shelf also urges that by “requiring that special clauses be highlighted, or perhaps separately
consentad to, special default ruies add a measure of dignity to the contracting process that may
enhance the parties’ subjective feelings of fairness,” G. Richard Shell, Contracts in the Modern
Supreme Court, 81 Cal. L. Rev. 431, 521-22 (1993). Nevertheless even he does not appear 10 be
particularly sanguine about the cognitive ability and capacity for rational choice of the average
consumers who are the putative beneficiaries of the disclosure requirements of regulatory legislation;
see id. at 512 n.505 (“remote risks” will be “heavily discounted” by consumers who will “sysiematically
underinsure”).

It is now, after afl, almost half a century since Karl Lieweliyn pointed out the obvious:

Instead of thinking about "assent” to boiler-plate clauses, we can recognize that so far as concems the
specific, there {s no assent at ail. What has in fact been assented to, specifically, are the few dickered
terms, and the broad type of the transaction, and but cne thing more. That one thing more is a
blanket assent (not a specific assent} lo any not unreasonabie or indecent terms the selier may have
on his form, which do not alter or eviscerate the reasonable meaning of the dickered terms.

Karl Liewellyn, The Common Law Tradition: Deciding Appeals 370 (1950). See alsc Randy E.
Bamett, Consenting to Form Confracts, 71 Fordham L. Rev. 627 {2002){"The caonsent that tegitimates
enforcement is the [overali] consent to be legally bound”; “the taw does not, and should not, bar all
assumptions of risk"}; cf. Jean Braucher, The Afterlife of Confract, 90 Northwestern L. Rev. 48, 63
{1995)(if the terms for Carnival cruises were given to passengers before they paid for their tickets, and
the pamphiet was written In plain language and readable type with bold capticns, it would not “reaily
make a difference wilth respect to fhe guestion of meaningful assent. Assent is not in fact a useful way
to look at the question of when to enforce contingent terms in long forms”™).
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The notion apparently is that an adherent’s acquiescence-—in the usual form of his
signature or petformance—must sorehow be legicimized by transcendent insight or internal
transformation.®® At the very least this seems quaint.”’

Legislative atcempts to insure “knowing consent” by requiring conspicuous notice of
arbitration clauses™ have succumbed to challenges on grounds of federal preemption”—but
such notice requirements could equally well be jettisoned on the simple ground of faruousness.
In most cases, after all, a number of things must be pretey clear by now:

* See Prudential ins. Co. of Amer. v. Lal, 42 F.3d 1288 (9" Cir, 1994}{plaintiffs were “not bound by any
vaiid agreement to arbitrate these employment disputes, because they did not knowingly contract to
forego their statufory remedies in faver of arbitration™, The holding in Lai *has been rejected by
nearly every court that has had an opportunity to pass upon it.”

But see American Heritage Life ins. Co. v. Lang, 321 F.3d 533 (8" Cir, 2003). Here an iliiterate
borrower signed a “stand-alone” arbitration agreement, but later claimed that he *did not understand
the term arbitration or what it involved” and “would not have signed an arbitration agreement if [he]
had known what arbitration was.” The trial court denied a motion to compel arbitration, and the Fifth
Circuit affirmed: For one thing, “ordinary contract principles require a ‘meeting of the minds' between
the parties,” and the borrower's alieged "ignorance of the fact that he was signing arbitration agreements
signifies that he may not have consented fo them and a meeting of the minds may not have existed.”
COne couid weep—for it is as if Holmes and Williston had never lived. A separate point was that the
tender was aware of the borrower’s ifliteracy, “which indicates that the alieged failure lo identify and
explain the arbitration agreements may constitute fraud in the inducement.” Bui to say that the
lender “knew of the borrower's ignorance” is hardly the same thing as {o say that he “knew the borrower
would not have consented,” cf. Restatement, Second, Contracts, § 211 emts. b, T,

Along the same lines, however, see also Kloss v, Edward D. Jones & Co., 54 P.3d 1 (Mont.
2002)(Trieweller, J.)(arbitration provision by which customer of brokerage house “waived her right of
access to this State’s courts, her right to a jury rial, her right fo reasonable discovery, her right to
findings of fact based on the evidence, and her right to enforce the law applicable to her case by way
of appeal were clearly not within {her] reasonabie expectations”; [rroker] “should have expiained the
arbitration clause, a clause which effectively waived the constitutional rights of a 95 year old widow
with no bargaining power and a refative lack of sophistication in such matters”). Professor Knapp has
termed Justice Trieweiler's “forthrightness” in arbltration cases “a remarkable exampie of principled
courage or pigheadedness, depending on your point of view.” Charles L. Knapp, Taking Coniracts
Private: The Quiet Revolution In Contact Law, 71 Fordham L, Rev, 761, 777 fn.61 {2002). | suspeci—
given this choice—that my own characterization would be somewhat different from his, cf. Alan Scoli
Rau, The UNCITRAL Model Law in State and Federal Courts: The Case of “Waiver,” 6 Amer, J. of Intl
Arb. 223, 248 & {n.88 (1995) (referring to the “obtuseness” and “knaw-nothingism” of Montana arbitration
urisprudence).

¥ “The idea that & contract has to be compietely consensual and knowing is a 19% cenfury concept.”
Alan Rau, quoted in Hal Davis, Banks Follow Brokerages: Arbitrate Yes, Litigate No, Nati L.J., Sept.
12, 1894 at B1, B3. Cf. Jeffrey Stemped, Reflections on Judicial ADR and the Multi-Door Courthouse
at Twenty: Fait Accompii, Failed Overture, or Fledgling Aduithood?, 11 Ohio St. J. on Disp. Resol.
297, 395 (1996)("Rau’s observation is generally correct, although one can argue that the forum and
means of resalving disputes s an aspect of contracting that requires greater soliciude for cansent™;
Alan Scoft Rau, Integrity in Private Judging, 38 So. Tex. L. Rev. 485, 512-513 n.105 (19973 find i
paradoxical at best {o suggest that the substantive terms of a contract should be deemed somehow
‘ess ‘fundamental’ than the question of just who-—court or arbifrator—is charged with the task of
znforcing them™).

® Rau, supra n.14 af 688-690; see also Jean R. Sternlight, Panacea or Corporate Tooi?: Debunking
the Supreme Court's Preference for Binding Arbifration, 74 Wash, U. L.Q. 837, 705-707 {1996)(states
should be allowed to enact legisiation—requiring, for exampie, that arbitration provisions *appear in
a particular point size” or "be prominently displayed™-—"designed to ensure that arbitration agreements
are entered knowingly and veluntarily™}.

= “All such statutes are now presumably dead lefters In light of the Supreme Court's recent decision in
Dactor's Assaciates, nc. v. Casarotio, 517 U.S. 681 (1996)." Rau, supra n.14 at 688.
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- Anyadhering party is highly unlikely to see or to read even a conspicuous notice of
arbitration. *

- More fundamentally: The adhering party is unlikely to possess necessary information
or analytical skills—or, more charitably, is unlikely to be willing to invest necessary effore’*—
that would allow him to understand its meaning or to appreciate its practical significance.”
“To the extent that one does not understand the terms of the agreement, requiring the same
to be printed in bold Ietrers is like velling at a deaf man.””

® See Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 98 Harv. L. Rev. 1174, 1179
(1983} (“Virtually every scholar who has written about contracts of adhesion has accepted the truth {that the
adhering parly s In practice unlikely to have read the standard terms before signing the document], and
the few empirical studies that have been done have agreed™); Wiliam Whitford, The Functions of
Disclosure Regulation in Consurner Transactions, 1973 Wisc. L. Rey, 400, 423-27 (1973}{precontract
disclosure regulation is unlikely {o affect the shopping behavior of “the vast majority of consurners”,
“[slellers have long known that it is precisely in the coniract, and only in the contract, that information
consumers are not supposed to notice is fo be puf™.
# See Robert A, Hillman & Jeffrey J. Rachlinski, Standard-Form Contracting in the Electronic Age, 77
NY.U. L. Rev. 429, 436 (2002)(“The consumer, engaging in a rough but reasonable cost-benefit analysis
. . understands that the costs of reading, interprefing, and cormparing standard terms outweigh any

benefits of doing so and therefore chooses not to read the form carefully or even at all”); Meivin Aron
Eisenberg, The Limits of Cognition and the Limits of Contract, 47 Stan, L. Rev. 211, 247 (1995)"'most form
takers will be rationaily ignorant of most preprinted terms.  Accordingly, it should not matter whether a
preprinted term is clearly written and conspicuous™); Lee Goldman, My Way and the Highway: The Law
and Economics of Cheice of Forum Clauses in Consumer Form Coniracts, 86 Northwestern U. L, Rev, 700,
717 (1992){same}.
2 The results of the National Adult Literacy Survey suggest that few American adults could “understand
and use contract docurnents and disclosures” even “if ey actually chose to read them™ “While design and
readability experts could improve contracts and disclosure forms, the terms of modern consurner contracts
are so cormplex that legal mandates to make contract forms readable may be futile.” Alan M. White &
Cathy Lessar Mansfield, Literacy and Contract, 13 Stanford Law & Policy Rev. 233, 234, 242 (2002}, See
also Goldman, supra n.29 at 730 {discussing why “disclosure requirements [are] insufficient in the confext
of forum selection clauses in consumer form contracts”; “a lengthier form reciting the meaning of the
provision in greater detail or Insisting that the terms have been read would not change that result”).

Professor Budnitz proposes that banks in their contracts with custormers be made to include “a copy
of the AAA rules,” Budnitz, supra n.24 at 304; see also id, at 276-77 (criticizing a bank contract because it
“does not discuss the circumstances under which a court may review an arbifrator's order”). | do not believe
that this is intended as a parody of the case for increased “disclosure,” although | would be happy to be
proven wrong. Also in the interest of “securing informed choice by consumers,” one student note suggesis
federal legisiation that would condition the enforceability of arbitration ciauses on a merchant “providing]
information to the non-merchani describing the procedural differences between, and all other factors
which may distinguish the outcomes of, the arbifration process and liigation,” Note, Consumer Arbitration
znd Freedom of Contract: A Proposal to Facilitate Consumers® informed Consent to Arbitration Clauses in
Form Contracts, 32 Colum. J.L. & Soc. Probs. 275, 302 (1900).

Might | suggest instead that we induige in a litlle exercise of the imagination? If you subscribe
o cable television, you might spend kalf an hour one evening slowly moving from channe! to channe
while considering what is on offer and to whom. Afterwards, you might ask yourself whether it seems quite
as plausible as i did before that conspicuous disclosure of an arbitration clause is likely to lead either o
informed and meaningful choice, or even {0 "shopping” behavior.
3 Note, Medical Malpractice Arbitration: A Patient's Perspeciive, 61 Wash, U.L.Q, 123, 148 n.188 {1983).
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*Andin any event: A standardized formés typically presented o the adhening partysolare in the

ansaction—atter he has become psychologically committed to the deal—that as a practical matter his

capacity toadjust his behenvior, in such a way as to take any*notice” into accouns, is likely toimperfect,

- Andfinalty: Any possible “exercise of judgment” on the part of the adhering partyislikely o be

deeply flawed by systematic cognitive bias—whether an frrational underestimarion of the magnitude of
the risk, or apersonal discount rate thet minimizes the shadow of the future,

Atbest, then, anysuch “notice” may serve merely o convey that there is somethingindefinably
suspect abour the entire notion of arbitration™® AsIhave said elsewhere, it soems to make farmore sense
forus not to dwell unduly on the presence or absence of thisineffable something called “real” assent—but
instead tofocus on the unexcitng task ofincremental regulation, paying close attention to how fairly the
process sctually wotks in practce,”

* Bee Whitford, supra n.30 at 426: In nearly all consumer transactions—and to a very great exient in atl
contractual transactions—the effective agreernent, an cral one, is made before the buyer ever sees the written
contract. To the parlies, the signing of the writlen confract is usually only a ritual, roughly equivalert to a
handshake. . . Even in the rare case in which a2 consumer actually reads the contract before signing, ¥ must be
remembered that he usually views himself as already morally committed.  he comes across information in the
written contract which ordinarity would persuade him not to sign, i puts him in a conflict situation and one
which, in accordance with the theory of cognitive dissonance, he may resolve by discounting the disclosed
information.See also Hillman & Rachlinski, supra n.31 at 447-450 (“social forces” that constrain consumer
behavior and reduce consumer willingness to read standardized forms), 453 {(because consumers usually
encounter standard terms after they have decided {o purchase the goods, “they wilt process the terms in the
boilerplate in a way that supports their desire to complete the transaction™),

% See Eisenberg, supra n.31, which canvasses recent empirical research on the cognitive limits relevant o
contracting behavior—for example, limits based on bounded rationalty and rational ignorance, fimits based
on disposiion (such as "undue optimism™), and fmits based on defective capability {(such as "faully telescopic
faculties” and defective risk-assessment], See also Christine Jolis ! al., A Behavioral Approach o Law and
Econgarmics, 50 Stan. L. Rev. 1471, 1542 {1998X"We emphasize that these problems are not ones of insufficient
information per se; they are ones of insufficient abifity to process accurately the information one possesses
insofar as that information bears on one’s own risks"), Duncan Kennedy, Distrbutive and Paternafistic Motives
in Contract and Tort Law, with Speciat Reference o Compuisory Terms and Unequal Bargaining Power, 41 Md.
L. Rev. 563, 627 {1982} consumer tendency to underestimate risk “goes far beyoend mere misinformation” and
‘amounis to & cognitive blas, a systematic {endency to misinterpret or ignore information, to generate fantasies
of safely, o repress unwanted information. I has to do with babyishness, riot fgnorance™).

* | ary Lawrence, Toward a More Efficient and Just Economy: An Argument for Limited Enforcement of
Consumer Promises, 48 Ohio St. L.J. 815, 84548 (1987){required disclosures, even ' not adequate to allow
most consumers o make raticnal choices, at least may be a red flag to them that the offered deal is suspect’);
see also Whitlord, supra n. 30 at 438 {disclosure regulation is oflen based on nommative models—reflecting “not
50 much a prediction that consumers would make substantial use of this information in making buying decisicns
as a belief that they should make use of this information™). To counter this effect, Professor Freshman suggests
that “one might require disclosure not just where there was an arbitration clause but alse where there was not™—
for example, “This confract does net include an arbitration clause. . .In the event of a dispute, you agree instead
that you may go fo court. . . *! Clark Freshman, Tweaking the Market for Autonomy: A Problem-Solving
Perspective to Informed Consent in Arbitration, 56 U. Miami L. Rev. 909, 846 (2002).

¥ See Alan Rau & Edward Sherman, Arbiiration in Contracts of Adhesion, Proceedings, 22°¢ Annual Conference,
Society of Professionals in Dispute Resolution [SPIDR] at 75, 82-83 {(1994). We guestion here whether “it is
really productive to worry too much about the existence of true ‘consent’ to arbitration,” and suggest that
“insisting on pre-agreement disclosures and warnings [may nof} respond to real consumer interests-or to the
realities of the confracting process.” We then urge that it migivt be better instead fo tum to “ihe unexciting task
of incremental reform,” an approach that places a higher priority “on reguiating the arbitration process itsel, {0
devise safeguards o insure the quality of the dispute resolution procedure.” To the same effect, see Richard
Speidel, Contract Theory and Securities Arbitration: Whither Consent?, 62 Brooklyn L, Rev. 1335, 1362-63
{1996)(in securities arbitration, "jslince it Is uniikely that Informed conisent ... can be easily restored, the answer
points toward a more avertly public systemn of dispute resolution”; we “cannot rely upon consent as a primary
method of regulating the federal contract to arbitrate™).
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3. (Now for the requisite inquiry into the presence of “agreement.”y. Obuviously, where
a container coniract is alleged 10 be invalid, it will frequently be the case that the validity of the
agreement to arbitrate must afso be affected.

“There is simply no agreement to anything, for example, where a signature has been
forged, or where an authentic signarure was obtained at gunpoine.”® Precisely the same thing
is true where a party resists arbitration with the claim that he has been deceived as to whether
he was entering into any sort of contractual obligation at all——the problem raised in the so-
called “fraud in the factum” cases.® And, of course, where a “party” to the contract is a minos

Insuchcases, itis clear that it will be for the court to determine whether the defense is
agoodone.® Teshould o without saying that such a result—swhich is not remozely contestable—
rests in o way on the “nonexistence” of the main contract, somesthing which is not in itself

% Atan Scoft Rau, The New York Convention In American Courts, 7 Am. Rev. Intl Arb. 213, 253 n.173
(1996). Ta the same effact, see Sphere Drake Ins, Lid, v. All American Ins. Co., 256 F.3d 587, 590 (7"
Cir. 2001 ){Easterbrook, J.) (A person whose signature was forged has never agreed to anything”).
See, e.g., Gregory v. Inferstate/Johnson Lane Corp., 188 F.3d 501 {4 Clr. 1999). Here a
brokerage firm moved to stay a customer’s suit against it in favor of arbitration, and the customer claimed
that her signafures on the agreement were forgeries. The district court nevertheless granted the stay,
“reasoning” that the customer “can raise all of her arguments regarding forgery in arbitration.” This of
course is preposterous—and the Fourth Circuit had fiitle troubte reversing: “fif the dispute is over the very
existence of the agreement to arbitrate, a district court, and not the arbitrator, must decide if the
arbitration clause {(indeed, the entire agreement) is enforceable against the pariies” Other forgery cases
include Dougherty v. Mieczkowski, 681 F. Supp. 267 {D. Del. 1987)(“Basic confract principles reguire
some manifestation of assent”; [dlafendants cannot rely on a contract which plaintiffs never signed and,
on the record, never saw, to establish the existence of an agreement to arbitrate”); Jolley v. Welch, 904
F.2d 988 (5" Gir. 1990)(fargery issue referred to magistrate for an evidentiary hearing on whether “the
issue involved . . . is referable to arbitration” within the meaning of the FAA}, Unfortunately, | cannot
produce any arbitration cases that involve the actual or threatened use of weapons.
¥ Such cases are exemplified by Strotz v. Dean Witter Reynolds, Inc,, 227 Cal. Rptr. 880 (Cal, App.
1690}, in which a party resisting arhitration ciaimed that at the time she signed the contract, “defendants
t0id her that the confracts simply were documents necessary to open her account, that they did not affect
her legai righis and that it was not necessary to read them.” The court found these ailegations suficient
to justify denial of a motion to compe! arbitration: “[If a party is unaware that he is signing any contract,
abviously he also is unaware he is agreeing to arbitration.” To the same effect is Lynch v. Cruttenden &
Co., 22 Cai. Rpir.2d 636 (Cal. App. 1993)(“the representation that the documents did not affect the
Lynches' rights is equivalent fo a representation that the documents are not contracts, a deception as to
the nature and effect of the documents”),
What seems like a sensible extension of this principle is represented by Cancanen v. Srnith Barney,
Harris, Upham & Co., 805 F.2d 998 (11" Cir. 1986)brokerage firm’'s customers, who could not read
English, clalmed that an employee of the firm had misrepresented to them that they were merely
opening & money market account rather than a securities frading account; “fwlhere misrepresentation of
the character or essential terms of a proposed contract occurs, assent 10 the contract is impossibie. In such
a case there is no contract at all”). To the same effect is Hetchkop v. Woodlawn at Grassmere, inc., 116
F.3d 28 (2™ Cir. 1997 }{claim that there had been a *surreptitious substitution” of terms; although both
documents were collective bargaining agreements with some provisions in common, *ihe defense is
applicable if the party did not know and had no reasonable opporiunity to know that a page with
materially changed terms had been substituted”).
 For this reason | am exceedingly puzzled by Professor Wara's assertion that where an employee signs
an agreement “with a gun to her head,” “preserving the separability doctrine . . . imposes upon
Employee a duly to arbitrate whether a gun was in fact used as alleged.” Ware, supra n.4 at 134.
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particutarly relevant.®' Such a resul rests instead on the simple “nonexdstence™ of the agreement
to arbitrate itself. Ttis perfectly compatible with Prima Paint—as the need to find a legally
enforcezble assent to submit to arbitration is a conceptual comerstone of that decision.®

Failure to perceive this simple point—that Prima Pain: is grounded on the existence of
an agreement to arbitrate—leads regularly to what [ have called “bizarre and inexplicable
misreadings” of the case,* Now Iwrite this after having finished a set of my first-year Contracts
exams, and so | should onty be astonished, to paraphrase La Rochefoucauld, that I still remain
capable of astonishment. But 1 was indeed astonished by the recent opinion of the Fifth Circuit
in Primerica. Here a borrower brought suit against a lender for breach of contract, and the
defendant moved to compel arbitration. The districs court denied the motion after determining
that the borrower “lacked the mental capacity to execute a contract under Mississippt law.”
The court of appeals, however, reversed—holding that this defense “is a defense to {the
borrower's} entire agreement with {the lender] and not a specific challenge to the arbitration
clause. Tt followed then that the defense of lack of capacity, as “part of the underlying dispute
between the parties,” must be submitted to the arbitraton ¥

“ 1 will have more to say about that notion later, see text accompanying nn. 91ff infra.
“ For this reason | am also exceedingly puzzied by the assertion in our leading arbitration treatise that
“nething In the language of the FAA or of Prima Paint logically permits distinguishing any of the no-
contract-was-made examples from fraud in the inducement or the many other hases which have been
held to be under the Prima Paint rule,” Macneil et al, supra n.19 at § 15.3.3.1{"the Prima Paint
conclusion that an issue going to the making of the entire contract, rather than one going to the making
of the arbitration clause itself freated separately, is not an issue concerned only with the making of the
arbitration clause”}.. See also id. at § 15.3.3.2 (infreducing the distinction between “fraud in the factum”
and “fraud in tha inducement” is “unfortunate” and “has no foundation in the reasoning” of Prima Paint”,
in Cancancn v. Smith Barney, supra n.38, “even i the court wera correct that the allegations were that
there had been no agreement, Prima Paint dictates that the arbitrator decide the issue”).
4 Rau, supra n.2 at 333-336.
“ Primerica Life Ins. Co. v. Brown, 304 F.3d 469 (5™ Cir. 2002).
* An equally boneheaded holding on similar facts is in re Steger Energy Corp., 2002 WL 663645 (Tex.
App.J(seller of mineral rights sued for rescission of the contract claiming that he “was incompetent at the
time he signed the cantracts—in the satly stages of Alzheimer's"; held, motion to compe! arbitration
granted; “he defense asserted refates to the contract as a whole,” and does not “specifically relate o the
arbitration agresment itsalf"}.

More recently, though, the Tenth Circuit got it right in Spahr v. Secco, 330 F.3d 1268, 1273 (10"
Cir. 2003){"[ulnlike a claim of fraud in the inducement, which can be directed at individual provisions in
a contract, a mental capacity challenge can logicaily be directed only at the entire contract”™}.



Everything You Really Need to Know About “Separability” 193

Nor is this an isolated bit of lunacy. Consider, for example, the Alabama case in which
the buyers of a mobile home claimed that the seller had “held all the documents. . . inone
hand” and “pointed to where they needed o sign,” without giving the agreement to them ot
allowing thermn to ask any questions about it. Since this allegation of fraud was that the seller
had “concealed all portions of the agreement, not merely the arbitration clause” contained in
it, the court pointed our that this was “in reality an attack on the entire” agreement. And since
their challenge was “not only” te the enforceability of the arbitration clause, it was necessary
under Prima Pain: for the buyers too to make their arguments to the arbitrators.* Green Tree
Financial Corp. of Ala. v. Wampler, 749 So.2d 409 {Ala. 1999); see Rau, supran.2, ag 333-336.

As amatter of fact the Alabama courts seem to get things wrong with some regularity. In

% Green Tree Financial Corp. of Ala. v. Wampler, 749 Sc.2d 408 (Ala. 1999); see Rau, supra n.2, at 333-
336. As a matter of fact the Alabama courts seem to gef things wrong with some reguiarity. In Johnnig's
Homes, inc. v. Holt, 790 Sc.2d 956 (Ala. 2001}, Meivin Holt bought a mobile home; “{ajithaugh Meivin
had six years of education, he is illiterate.” The court first wrote (correctly, | think) that Meivin could not
avoid enforcement of the arbitration provision “merely on the basis that he could not read what he was
signing,” 790 S0.2d at 980-61. But instead of stopping there the court—inexplicabiy—went on o hoid
that since Melvin's iliieracy “bears upon his comprehension of the entire confract, not just the arbitration
agreement,” Prima Faint dictated that the question whether he agreed to arbitrate his claims by signing
the contract "shouid be decided by an arbitrator, not a court.” |d. at 963; see also Annision Lincoln
Mercury Dodge v, Conner, 720 So.2d 898, 500-02 (Aia. 1998)“the critical guestion is whether Conner
can atfack the validity of the arbitration clause itself without atlacking the validity of the contract in its
entirety"{emphasis added). )

A Fifth Circuit opinion to the same effect is Villa Garcia v. Merrill Lynch, Pierce, Fenner &
Smith, 833 F.2d 545 {5 Cir. 19B7){customer argued that arbitration clause was unenforceabie because
he had signed the customer agreement "betleving i 0 be only 2 signature exemplar” and that "his
inability to read the English fanguage prevented him from reading” it; held, ciaim should be submitied
to arbitration since it goes to “the formation of the entire agreement” rather than to the arbitration clause
alone). And see aiso Coddington Enterprises, Inc. v. Werries, 54 F. Supp.2d 935, 942 (W.D. Mo. 1998},
rev'd on other grounds sub nom. United Super, Inc. v. Werrias, 253 F.3d 1083 (B Cir. 2001 }{plaintiffs
claimed that defendant “falsely representad to them that the new agreements they were signing were
identical o the oid agreements that had with {defendant]”; held, these allegations of fraud “cannot fairly
be iimited to the making of the arbitration clause”; since they "would go to the entire agreements and
nat just to the arbitration clauses,” the issue is one to be decided by an arbitrator); Houlihan v. Offerman
& Co.,, Inc., 31 F.3d 692 (8" Cr. 1594){customer claimed she was misled into believing that her signature
was necessary only to verify the information she had given on her application and to provide IRS with
“updated” account information; heid, her claim is subject to arbitration bacause her “factual allegations
of fraud cannot fairly be limited to the making of the arbitration clause. indeed [sic], Agnes Houkhan
stated that she was misled into believing that she was not executing a contract at ali.

In addition, | find traces of the same error in any number of doctrinal academic comments,
Prefessor Ware writes that if an arbitration clause is included in an employment contract, “only if
Employee argues that she did consent fo the container contract, but did not consent to the arbitration
clause, will the court decide the consent issue i#seif.” Ware, supra n.4 at 132, Professor Walt writes that
since “claims directed at the entire contract” “are for the arbitrator to decide,” then “in deciding, the
arbitrator passes on the enforceability of the arbitration clause as well as the main contract,” Steven
Walt, Decision by Division: The Contractarian Structure of Commerciat Arbitration, 51 Rutgers L. Rev.
380, 420-423 (1999}, Professor Macneil and his colleagues similarly write that “even though challenges
are nominaily made to the vaiidity both of the arbitration clause and of the underlying confract, there
must be ailegations of at least some defects pertaining specificaily fo the arbitration clause itsefl” in
order for a court to pass on a challenge. Macneil et al,, supra n.19 at § 15.3.4, But whera the same
fargery—or the same weapcn-induced signature--or the same fraud in the factum—or the same lack of
authority or capacity——or the same mental incapacity——necessarily Impairs the validity of both the
container contract and the arbitration agreement, all of these statements become fundamental
misreadings of current law.
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Johnnie's Homes, Inc. v Holt, 790 So0.2d 936 {Ala. 2001), Melvin Holt hbought a mobile home;
“tallthough Melvin had six years of education, he is ilfiterate.” The court first wrote (correctly,
I think) that Melvin could not avoid enforcement of the arbitration provision “merely on the
basis that he could not read what he was signing,” 790 So.2d at 960-61. But instead of stopping
there the court—inexplicably—went on to hold that since Melvin's illiteracy “bears upon his
comprehension of the entire contract, not just the arbitration agreernent,” Prima Paint dictated
that the question whether he agreed to arbitrate his claims by signing the congract “should be
decided by an arbicratos, not acourt.” Id. at 963; see also Anniston Lincoln Mercury Dodge v
Conner, 720 So.2d 898, 200-02 {Ala. 1998) (“the critical question is whether Conner can
artack the validicy of the arbitration clause itself withour arcacking the validicy of the contract
in its entirety”} {emphasis added).

isit necessary to poing out the flaw in the reasoning here? Despite casual assumprions
to the contrary, Prima Paine does not merely preserve for the courts challenges that are “resericted”
or “limited” to “just” the arbitration clause alone—this would be senseless; it preserves for the
courts any claim at all thar necessarily calls an agreement to arbitrate into question. To send a
dispute to arbitration where "not only” the arbitration clause itself, but “also,” in addition, the
“entire” agreement is subject to challenge, is to lose sight of the only important question—
which is the existence of a legally enforceable assent to submit to arbitration. Someone lacking
the requisite mental capaciry o contract cannot, [ dare say, assent to arbitrate anything at afl.
And isn't there something terminally silly about an analysis which permits arbitracion just
hecause the respondent has taken the pains ro cover with his hand-—not merely the arbitration
clause—but all the other provisions in the contract as welll Docrrine may certainly facilitate
folly—butit rarely renders folly absolutely ehlipgatory.

4. However, it will frequently be the case that the unenforceabiliy of the conuaimer agreement
need not affect the validity of the consent to arbitrate at all.

Here is the main thrust of “separability” Let me start with an (admistedly tendentious}
retelling of the Prima Pamt stery. Once upen a time, Prima Paint and the F & C Company
entered into a “consulting agreement” that followed closely upon Prima Paint's purchase of
F&(C's paint business. A number of representations had inevitably been made by F&Con
which Prime Paint relied by entering into the deal—representations, for example, concerning
the current st of F&C customers whose patronage was to be taken aver by the successor
company, and the financial ability of F&C to perfonm its contractual obligations. Both parties,
represented by counsel, certainly understood that these representations were material to Prima
Paint; they also understood that should any of them tum out to be false, Prima Paint might
weimately be entitled to seck rescission and perhaps even the recovery of damages. The parties
might alsc have been aware that the falsity o any representations—and whether any falsehoods
were intentional-—might turn out to require difficule factual inquiries. s it not perfectly
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plausible under these circumstances that they might have chosen to submit o arbitration—not
only questions with respect to the quality of F&C's performance—but also questions with
respect 0 whether F&C had misvepresented the quality of its performance??

Or might contracting parties plausibly be willing to arbitrate, for example:

- Notonly the existence of a breach of contract—Tut whether the terms of the alleged
contract were (00 indefinite to give rise to a breach in the first place?

-Not only whether contractual duties had been complied with——but whether any
such duties had been discharged by supervening impossibility or frustration?*

4 See also Ericksen, Arbuthnot, McCarthy, Keamey & Waish, Inc. v. 100 Qak Street, 673 P.2d 251 (Cal.
1883)('the claim of substantive breach—that the air conditioning did not perform property—is totelly embraced
within the claim of fraud--that the lessor knew, at the fime of ihe lease, that the alr conditioning woutd not
perform”).

Occasionally a drafting party wilt go to the trouble of making expiicit in a contract what the Prima Paint
court presumed was there implicity: See, e.g., Harold Allen’s Mobile Home Factory Qutlet, Inc. v. Early, 776
So.2d 777 (Ala. 2000)(arbiration dlause called for the arbitration of “all claims and disputes including, buf not
fimited to aft contract disputes, clairms of fraud, misrepresentation . . wantonness and all torts of every type and
nature in any way arising out of the sale and purchase of the mobile home™.
* | note in passing that if this defense is & good one, no contractual obligation at all ever “came info existence™—
and yet | see no reason why the parties might not have chosen arbifration as a rmeans for making that
deterrmination.
See, e.g., Compagnrie Noga d'hmportation et d'Exportation S.A. v. Russian Federation, Mealey's int! Am. Rep.
Qct. 2002 at p. D-1 (Sup. CL. N.Y. 2002)(parties signed a document that one party contends “was no more than
agreement to agree and that the partles intended to negotiate further™ held, "the parties have agreed o
arbitrate™—he parties “actively negotiated the choice of law and arbitration clause,” which was not “inadvertently
siipped in"—and so the arbitrators “will determine all questions including the meaning, effect, validity or
enforoeabiiity of all other confract terms”}; Republic of Nicaragua v. Standard Fruit Co., 937 F.2d 469 (8" Cir.
1891)(in determining whether a "Memorandum of Intent” was a “binding contract for the purchase and sale of
bananas, or merely an ‘agreerment to agree’ at some [ater date," the trial court “improperty looked to the vaildity
of the confract as a2 whole” and “ignored strong evidence in the record that both parties intended to be hound
by the amitration clause”; court should instead have “considered only the validity and scope of the arbitration
clause itself’y, W. Laurence Craig et al, international Chamber of Commerce Ashiiration 165 {3d ed. 20008
{discussing case in which a “contract would have been null under French law if the price had not been
specifically fixed or determinable by objective reference,” but arbitration dause was unaffected by the alieged
nuffity; ihe arbitrators then went on to determine that the contract was invalid because ihe price was indelerminatie).
# See Unionrnutual Stock Life Ins. Co. of Amer. v. Beneficial Life ins, Co., 774 F.2d 524 (1% Cir, 1985)(frustration
of purpose; defendant “never argued . . . that the arbitration clause itseff was invalid because of either mutual
mistake or frustration of purpose™). But cf. Borck v. Holewinski, 459 So0.2d 405 (Fla. App. 1984)(general contractor
sought rescission because of "allegedly unforeseeable difficuities encountered in construction™ held, since
rescission would mean that the confract was “of no force and effect from the beginning,” “thers can be no
arbitration: clause”).
For a court struggling with these issuss a quarter<century before Prima Paint, see In re Kramer & Uchitelle, Inc,
43 N.E.2d 493 {N.Y. 1942). Here, although federa! price~controt regulations fixed a maximum price for goods,
the price set in an eardier confract between the parties was higher. The court held that “by act of Government
there was comnplete frustration of performance excusing the seller”; since the arblfration clause "was only an
incidentat part of an indiisible contract of purchase and sale,” “when the contract was at an end the arhitration
provision no longer existed or had any force whatever.” Dissenting, Judge Lehiman urged that "the confroversy
as o whether the principal contract has been terminated by impossibility of perfarmance in exact accordance
with its terms falls within the scope of the agreement to arbitrate”; the parties “agreed to abide by the judgrent
of business men in al disputes conceming the interpretation of their contract or the scope of the obligations they
have assumed.” Id. af 486-97.
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Now if we can imagine reasons why the parties might have wished to extend arbitral
jurisdiction so far—and if we think they did so—then concerns about the “validity” of the
underlying agreement become complerely irrelevant. Insuch a case, deference to the parties’
choice means that the defense-—whether of misrepresentation, or indefiniteness, or frustration——
is not something with which a court need concemitself,

One could multiply examples indefinitely:

* A manufacturer of radar sets was awarded a Govemment contract containing arigid
delivery schedule and a liquidated damages clause for late delivery. it awarded a subcontract
for precision gear components needed to produce the sets. A year [ater, the subcontractor told
the manufacturer thar it would cease delivery unless a substantial increase in price—even for
parts already delivered-—was agreed to, Being unable to find alternative sources of supply that
would enable it to meet its commitment, the manufacturer consented to the price increases in
a“substitute” contract that contained an arbitration clause. Is it plausible thacin this contract
the parties might have preferred that an arbitrator hear the larer—inevitable—claim that this
new contract was notin fact a “good faith” modification, sought for a “legitimate commercial

reason”*—but was instead “unenforceable” on the ground of “economic duress”?™

- A contract for a substantial sale of poods—a contract written, but unsigned-—is
agreed to by the parties. The Statute of Frauds tell us that as a general matter such a contract
is “not enferceable”—although there is a serious question in this case whether the poods “were
to be specially manufactured for the buyer,” or whether they were “not suitabie for sale wo
others in the ordinary course” of business, or whether the seller had “made 2 substantial
beginning of their manufacture "—all facts which would allow the agreement to escape the
ban of the Statute.” Are these issues that the parties might plausibly entrust to an arbitrator
familiar with the rade? {There is, of course, no requirement that the arbitration agreement
itselfbe signed.}.

% UCC §§ 2-209, cmt. 2.

5 This fact pattern is based on Austin Insfrument, Inc. v. Loral Corp., 272 N.E.2d 533 {N.Y. 1871),
although the confract there did not contain an arbitration clause, Cf. Republic of the Philippines v.
Westinghouse Electric Corp., 714 F. Supp. 1362 (D.N.J. 1989). The Philippine Government claimed
that its contract with Westinghouse was a result of “duress or coercion,” in that former President Marcos
“allegedly received payments in return for which he used his power and influence” to force the NPC, the
government agency responsible for electric power generation, to “assent to an oppressive, one-sided
agreement.” The Government argued that “cosrcion through bribery is a form of coercien so different
in degree and kind that it rises to the fevel of fraud In factum.” The court was not persuaded—aithough
it noted that *if piaintifffs could demonstrate that the coercion or duress were directed specifically to the
arbitration clause, this would satisfy Prima Paint and it wouid be appropriate to have a hearing on this
issue.” The uitimate holding was that any payments received by Marcos couid not in any event be the
basis for invaiidating the confract—since “as the ullimate authority of the natlon,” he had fuil power to
commit the government and alt its agencies to the contract.

52 UCC 8§ 2-201({1), 2-201{3}a).



Everytlaing You Reaﬁy Need to Know About “S eparalai;gi'l:y" 197

- An agreement is signed, but it so happens that the parties attach utterly inconsistent
meanings to some critical term. Perhaps the gulf is wide enough to prevent any “meeting of the
minds™—so that, asa doctrinal matzer, there s “simply no agreement to which the parties could be
bound.™?® Perhaps the parties suspect, but repress—or at any rate would rather defer—any
consideration of this ambiguity. Might they nevertheless plausibly gamble that they witl be able to
persuade the ultimate decistonmaker that their own interpretation is preferable—and might they
plausibly prefer this decisionmaker to be an arbitrator?™ After ali, “if they have agreed on nothing
else. . they have agreed to arbitrate,™

- A husband signs an agreement to buy anew Chirysler Sebring, Partofthe price is tobe in
the form of a mrade-in of a BMW convertile owned jointly by him and his wife, the agreementalso
contains an arbitration clause. The BMW is surrendered to the dealer, who sells it; however, the
wife Jater refuses tosign over the title. Towill inevitably be arsued here that the wife's approval
of the trade-in was & “condition precedent to the very existence of a contract to purchase the
Sebring"—and if the condition precedent *never occurred, chere was no contract and

¥ See Marvin A. Chirelstein, Concepts and Case Analysis in the Law of Contracts 35 (3° ed. 1898}

* See Colfax Envelope Corp. v. Local No. 458-3M, Chicago Graphic Carmmunications int't Union, 20 F.3d
750 {(7* Cir. 1994). An empioyer and a urion disagreed over the meaning of the term "4C 60 inches Press-
3 Men" in a coliective bargaining agreement; the employer believed the language meant—in contrast to
past practice—that enly 3 men would be required to man any of its 78" wide four-color prasses; the union
interpreted the fanguage to refer only {0 presses 60" and under. The ermployer sought 2 judiclal declaration
that no contract existed “because the parties never agreed on an essential terrn”; the unlon countercialimed
for an order to arbitrate, The court affirmed an order of summary judgment in favor of the union. In an
opinion by Judge Posner, the court of appeals heid (1) that the ambiguity in the agreement was “patent™
that the employer, as a “reasonable person,” shouid have realized that its interpretation might not colncide
with that of the union and couid not, therefore, simply walk away from the contract if its own meaning were
not accepted. in the aftemative, the court held (2) that “even if" there was no “meeting of the minds” on the
meaning of this critical term, at the ieast “there was a meeting of the minds on the mode of arbitrating
disputes between the parties,” “We wolld have a different case if the amhbiguity were over the whether the
parties had agreed to arbifrate their disputes.” 20 F.3d at 754-755.

The latter point is the real holding of the case—the former merely an opportunity, characteristically exploited,
for intriguing speculation and the display of erudition. For the court emphasized that it would still be open
for the employer to argue hefore the arbitrator that “there really was no meeting of the minds over the
manning requirements and therefore that the contract should be rescinded after al"—the count did not mean
"o bind the arbitrator” as fo this issue, or “deprive” him of the important remedy of rescission. Id. This is clearly
comect-for (1) the effect of misunderstanding on confract formation, and (2) the interpretation of contractual
language, are so ciosely linked—are so essertially indistinguishable—that it only makes sense for the same
decisionmaker to be entrusied with both guestions. Note how Restatement, Second, Contracts § 20 ("Effect
of Misunderstanding™} and Restatement, Second, § 201 {“Whose Meaning Prevails”) are identical; see also
the concurring opinion of Judge Cudahy in Colfax {“By framing this question as one of a ‘meeting of the
minds,’ {the employer] tries 1o tumn an ordinary guestion of interpretation into one of formation, and thereby
get out from under the arbitration clause™. 20 F.3d at 755.

in Bratt Enterprises, inc. v. Noble Int' Ltd,, 99 F.Supp.2d B74 (S.D. Chio 2000}, the contract provided that the
purchase price of cartain assets would be adjusted following the closing as a result of certain later expenditures,
and “due to the uncertainty associated with this post-Closing adjustment, the Parties inciuded an arbitration
clause in the Purchase Agreement to resolve any disputes associated with this adjustment.” Cne party lafer
assented a defense of "mutual mistzke” regarding the drafling of this portion of the agreement; nevertheless
the court painted out that there was no claim at all “that there was any ‘mutual mistake’ in the negofiation of
the arbitration clause ltself”

% Sphare Drake Ins. Lid. v. All American ins. Co., 256 F.3d 587, 591-92 (7 Cir. 2001).
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conseduently no arbitration agreement.” But when the question arises whether the hushand’s
obligation to go through with the sale survives his wife’s refusal to agree to the trade-in, isn'tit
plausible that he and the dealer might both have been willing to submit this question to
arbitration?

* One party claims that un agreement {containing 2n arthitration clause) has subsequenty
been terminated, or canceled, or superseded, or sbandoned—or that it has simply expired.
The claim, in other words, is that the contractis no lenger “in existence.” This allegation i
vigorously contested. Yetr might the parties plausibly have chosen ex ante to have any
disagreement of this sort—that is, any dispute as to whether substantive rights have been
extinguished—submirted to their arhitrators?*7 Itis even easier to reach such a conclusion in
those cases where it is the alleged breach of a once-valid contract that has given rise to aclaim
that the contract has been rescinded: Here too the substantive provisions of the contractmay
tndeed no longer be in force—but an arbitration clause held not to survive in such circumstances

% Bahuriak v. Bil Kay Chrysier Plymouth, Inc., 2003 WL 105310 (Il App.). The court found that a remand
was appropriate to determine whether “any conditions precedent to the formation of the confract to purchase”
existed and were satfisfied, sc that the trial court could “defermine if a contract and its ancilary arbitration
agreement were ever formed.” Of course, a much more accurete way of posing the proper question wouid
be to ask whether his wife's consent was “a condition precedent to the husband’s duty of performance under
the confract"—but this distinction is not critical to the point | am making in the text.

57 E.g., ACE Capital Re Overseas Ltd. v. Central United Life Ins, Co., 307 F.3d 24, 34-35 (2™ Cir. 2002}
(the original agreement contained specific provisions as to the required manner of fermination or
medification; “wlhether these and other requirements of the Agreement were praperly complied with
fin the subsequent termination agreement] will require interpretation of the Agreement—a matter
specifically commended to arbitration™); Ambutance Billing Systems, inc. v. Gemini Ambutance Services,
Inc., 103 S.W.3d 507, 514 (Tex. App.-8an Anionio 2003) (& claim that the parties had "mutually
cancelied the cantract” was coniested; heid, “a dispuie regarding whether a sefferment agreement was
reached replacing or canceling” the original agreement is an issue "within the scope of the arbitration
clause™); In re Koch Industries, 49 S.W.3d 438 (Tex, App.-San Antonio 2001}plaintiffs claimed that an
easement had been “abandoned’ so that the defendant's actions in digging up a pipeline also constituted
a trespass; held, since the plaintifis “only challenged the validity of the easement, not the validity of the
arbitration clause contained in the easement,” the issue of abandonment is subiect to arbitration”™);
Clifton D. Mayhew, Inc. v. Mabro Constr. Inc., 383 F. Supp. 192, 195 (D.D.C. 1874){"It seems beyond
dispute that the parties are entitted to agree, should they so desire, that one of the questions referable
to arbitration is the guestion of whether the contract had been terminated, abandoned, or canceled”).
Cf. Consolidated Rail Corp. v, Metropalitan Transport. Auth., 1996 WL 137587 at *12 (S.D.N.Y)
{arbitrators’ finding with respect fo what the court cafled “duration arbitrability” should be treated with
"deference”; the parlies have “considered and chosen arbitration as a forum for dispute resolution, and
neither can be taken by surprise when conflicts allegedly arising from their underlying agreement are
brought before a panel™).
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has obviously been deprived of any efficacy whatever; its primary purpose after all was to
monitot petformance and to compensate for breach.”

- An agreement is signed on behalf of a corperation by an “agent,” whose authority to
dois disputed. On the face of it, a claim thae [am not a party to the main contract—because
the individual purporting to sign it on my behalf was not authorized to do so—seems equally to
affect the arbitration clause, and should therefore require judicial determination. “MNo amount
of insistence upon the auronomy of the arbitration clause can make it valid if the respondent
was not a party to it.”” Not quite, though. Questions of “authority” need not be so seamless

% E.g., Rarkin v, Alistate Ins. Co., 336 F.3d 8 (1® Cir, 2003){policyholders claimed that Alistate’s “undue defay”
in payment constituted a “otat breach” preventing Alistate from taking advantage of any other provision of
the coniract, including the arbitrafion clause”; held, no; “[alrbitration clauses are often invoked precisely
hecause cne side ¢laims, and the other denies, that & confract has been violated™); Large v. Conseco Finance
Servicing Corp., 292 F.3d 49 (1% Cir. 2002){until the arbitrator decides “whether the canditions for rescission
have been met," the borrower has “only advanced a claim seeking rescission”). Cf. Hanover ins. Co. v.
Fireman’s Fund Ins. Co., 586 A.2d 567 (Conn. 1991){plaintiff argued that defendant’s “denial of the existence
of a binder was a breach of contract that excused its [own] subsequent noncompliance” with a provision
requiring Suit to be brought within one year; held, plaintfl was not excused from compliance with the one-
year sLUif provision; “even afler a repudiation . . .the provision continued to govern the time, and made, of
resolving disputes™). But see Roliing v. Ohio State Home Services, Inc., 1893 WL 261568 (Ohio App . )Xholding—
incorrectiy—that a consumer's claim for rescission must be submitled to a court because “if rescinded, the
coniract becomes ineffective ab initio, and no rghts can be predicated upon” it}

In any of these cases, of course, the teaching of Prima Paint is that i must always be a task for the
coud to pass on the continued existence of the arbitration clause itself.  When a dutiful parsing of language
fails, we can often find recourse fo a simple presumption of survival. See, e.g., Transcore Holdings, Inc. v.
Rayrer, 104 S.W.3d 317, 323 (Tex. App-Dallas 2003)subsequent termination agreement provided that “any
action arising out of, or relating to, this letter” may be *brought and prosecuted oniy in the courts” of Texas;
“ojnly i {the buyer] is released of its obfigation to arbitrate could it have the aption fo file a lawsuit against
[the seller] in Texas"); compare Vaiero Energy Corp. v. Teco Pipeline Co., 2 5.W.3d 576 {Tex.-App.-Houston
1998 court rejected the assertion that an arbitration clause had been revoked by a subsequent setttement
agreemeant between the parties; “while the Setflement Agreemeant may have modified some select terms” of
the original agreement, “there is nathing to indicate that all the terms of those previous agreements have
been superceded by the Settierment Agreement. If this were the case, then nearly ail material aspects of the
relationship between the parties would be feft undetermined™). Cf. Continental Ins. Ce, v. Allanz Ins. Co., 52
Fed. Appx. 557 (2™ Cir. 2002){"the parties clearly entered into an arbitration agreement that remained valid
and enforceable at all pertinent imes™; “even i the later releases cancelied the original agreement “we find
no express rescission of the arbiiration provision”).

% plan Redfern & Martin Hunter, Law and Practice of International Commercial Arbifration 177 (2d ed.
1991); see Plerre Mayer, “The Limits of Severablfity of the Arbitration Clause,” in international Councit for
Commerciat Arbifration, Improving the Efficiency of Arbitration Agreements and Awards: 40 Years of Application
of the New York Convention 261, 265 (Congress Sertes no. 9, 1999)("When the person who signed the
agreement facked authority to enter into agreements in another person's name . . .the entire agreement
wouid also be null and void,” as “his lack of authority also exiends to the arbitration clause”).

See also Sphere Drake Ins. Ud. v. All Amerigan Ins. Co., supra n. 55 (*An agenf's lack of authority is a ground
that prevents the enforcement ‘of any contract’; does it not follow that judges must determine whether the
agent had authority?"), Sphere Drake Ins. Lid. v. Clarendon Naf| Ins. Co., 263 F.3d 26 {2d Cir. 2001}("Because
Sphere Drake has presented some evidence that Euro had neither actual nor apparent authority” to enter into
the confract, “it has put the making of the agreement, including the agreement to arbitrate, in sufficlent issue
as o warant a triai on the question™; Three Valleys Municipal Watar Dist. v. E.F. Hutton & Co., Inc., 825 F.2d
1136 (9th Cir. 1891)('By contending that they never entered into such contracts, plaintiffs also necessarily
contest any agreements to arbitrate within the contracis™; Sandvik AB v. Advent Intl Corp., 220 F.3d 99 (3"
Chr. 2000)&ffrming the denial of 2 motion o compe! arbitration; *fijhe validity of the arbilration clause as a
contract . . . derives from {the agent's} authority to bind Advent” and so “there does not appear to be any
independent source of the validity of the arbitration clause once the underlying contract is taken off the table.
if {the agent's] signature is not binding, there is no arbitration clause”).
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ard monolithic, and there is one small missing step in the reasoning here: The proper precise
inquiry is whether the putative agent possessed authoriey to submit corporate disputes t arbitration;
such an agent might plausibly entrust arbitrators with the power to determine whether his
authority was adequate to bind the corporation to the underlying transaction.®

There are many other classes of cases—cases which are somewhat less intrinsically
interesting than these, but which also tend to support my earlier analysis. Tomit detailed
consideration of them here so as net to be accused of tunning up the score.®

& Here's an example: Heather Cross, a minor, appeared on the Sally Jessy Raphael television show, and
(who wouid have thought it possible?) was humiliated in the process: The show was entitied “Teen Girl
Bullies” and Heather was porirayed as such a bully, subjecting her to “ridicule, haired and contempt.”
Before the shaw her mother had signed on her behalf @ “consent and release,” which released the
producers from any defamation or other ciaim arising out of Heather's appearance, and which obligated
her fo arbitrate any disputes. Heather's fraud and defamation suit was stayed pending arbifration. For the
court, the only quastion was whether a parent had authority “to bind a minor child to settle his or her claims
through arbitration”; Analogizing this to a parent’s right “to bring and conduct a lawsuit on behaif of the
child,” the court answeared “yes.” However, this "only specifies the forum” for the resciution of the claim—it
was thereafter for the arbitrator o determine whether the mother nad the authority {0 enter inio any
“‘release” on Heather's bebalf that would actually extinguish her substantive claims. Cross v, Carnes, 724
N.E.2d 828 {Ohio App. 1898).

Here's another; Under Soviet law, *foreign ifrade transactions” entered into by state Foreign Trade
Organizations had to be signed by wao authorized persons. A contract for the sale of crude oif between a
FTO and a Bermuda company was signed only by the FTQ's chairman—and thus, under Soviet law, might
well be “invalid.” A court determined, however, that this provision of Soviet law “had no application to the
arbitration clause™ found in the contract, because the clause was nof itseif a “transaction in foreign trade”
within the meaning of the relevant decree. If “an arbitration agreement does nof require fwo signatures”
then the chairman at least had authority to bind the FTO o submit all future disputes to arbitration.
Sojuznefteexport v. Joc Qil Lid. (Bermuda}, XV Yrb. of Commercial Arb. 384, 406, 421 (Ct. of App.
Bermuda 1989). See generally Robert H. Smit, “Separability and Competence-Competence n International
Arbnitration: Ex Nihilo Ninlt Fit? Or Can Something Indeed Come from Nothing?," paper presented at the
Research Conference on international and Domestic Arbitration, The Institute of Judiciat Administration,
New York University Schoo! of Law, Sept. 19-20, 2002 }(*not afl claims that the contract is 'void’ because an
agent lacked authority . . .to bind a party to the underlying contract necessarily also call into question the
existence of the arbitration agreement,” “so long as the agent had authority to enter into the arbitration
agreement” itself).

in Sandvik AB, supra n.59, the defendant claimed that the agreement was invalid because its purported
agent lacked authority—but it nevertheiess moved to compel arbitration, Between this willingness to
arbitrate, and the plaintiff's continuing insistence that the overall contract was binding, the court could
easily have found that there was effective assent af least to the arbitration clause itself. However—while
finding the question raised by this “anomalous situation” to he a “close” one—ihe court dedlined to do sa;
“For there to be a binding contract, it is not enough that [plaintiff and defendant] each agree at independent
polnts in time that arbitration would occur; there must be a contract to do so." 220 F.3™ at 109.

8t For example, there are cases where it is alleged that the container contract is Invalid for “lack of
consideration,” e.g., Cline v. H.E. Butt Grocery Co., 79 F. Supp.2d 730 {S.D. Tex. 1999)employee claimed
that the employer's unilateral right fo ameand or terminate its occupational injury ptan made its promises
“Husory,” but that “attack on the [plan] as a whole” is “properly referable to an arbitrator"}; Matter of Exercycle
Corp. v. Maratta, 174 N.E.2d 463 {N.Y. 1961){an employer opposed arbitration, arguing that since the
employee had tha right to quit at any time, the employment confract was “lacking in mufuality” and
therefore unenforceable; held, “the question whether the contract lacked mutualiy of obligation” “is ta be
determined by the arbitrators, not the courl”).

Claims of “lack of consideration” tend to be largely frivolous anyway. Any mutual promises in the arbitration
clause itself should lend adequate support to the rest of the agreement, just as mutual undertakings in the
container agreement shauid support even an arbitration clause that is drafted so as to be “unilateral” See
the text accompanying n.170 infra.
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5. Now if you are with me so far—if we can agree that the parties might wish to entrust such
matters to the arbitrators, and if any such choice would be respected—then sureky the only remamimg
question s, did they in fact doso? “The ultimate—and only interesting—question is whether such
wasin fact the agreement of the parties.”

That I'pose this as a factual inquiry suggests that one would be more than usually ill-
advised to be dogmatic about anything here. Tt is just as facile to assume a priort that defects
in the main agreement must vitiate the arbitration clause, as to assume that they cannot. In
other words, “logic”—as usual—will take us precisely nowhere. As the preceding discussion
shows, it is simpiy not true that “a claimed lack of contract formation by definition includes
aclaim that the resisting party also did not agree to the arbitration clause.” And there is
nothing unthinkable or inherently “ludicrous™* in the propasition that the parties might
have wished to make a hinding submission to the arbitratars of this issue of the enforceability
of the container contract. An arbitral determination of validity made under a subsequent
ad hac submission—or even under a separate written agreement executed at the same
time——would presumably pose litrie problem, “logical” or otherwise;®® a physically separate
arbitration agreement might also, for that matter, conceivably be entered into before the
overall contract.® The question of assent is not conceptually different where the agreement
is instead one clause physically “embedded” in a broader document.®" In this country we

% Rau, supra n.38 at 253 n.173.

8 Stemped, supra n.8 at 1458; see also J. Gillis Wetter, Salient Features of Swedish Arbitration Clauses,
1982 Y.B. Arb. Inst. of Stockhoim Chamber of Commerce 33, 34 (1983)the doctrine of separability
“militates against strict reason”). Professor Ware writes that “{ilif Prima Paint's consent fo the consulting
agreement was fraudulently Induced then its consent to the arbitration clause, and every other clause,
in that agreement was fraudulently induced.” Ware, supra n4 at 131, 1 guess this peremptory ipse dixit
must also be true “by definition,” since It Is presented {o us as axiomalic.

B \Ware, supra n4 at 132,

8 See Harbour Assurance Co. (U.K.} Ltd. v. Kansa General intt Ins. Co. Lid., {1992} 1 Lioyd's L. Rep. 81,
85-86 (Q.B. 1991) (Steyn, J.), rev'd on other grounds, [1993] 1 Lloyd's L. Rep. 455 (C.A) ("That is
something which happens not infrequently in business practice. The legical problem raised by the
proposition Ex nihilo nil fit does not arise”).

% In Aste v. Mefropolitan Life Ins. Co., 728 N.E.2d 628 {lli. App. 2000), an investor executed an "account
profile” contemplating future securities sales and providing for arbitration. Arbitration was “the only
confractual provision” in the profile. The account representative was not a registered salesman, and the
IHinois Securities Law required registration for any “solicitation” of securities. The court held that the
“account profile” itself constituted a “solicitation” within the bar of the statute—and thus that the failure
to register rendered the agreement invalid, However, the statute could easily have been read otherwise—
the irial court, at least, believed that registration was not required for the formation of an arbifration
agreement that did not itself actually authorize any particular transaction, On such an afternative
reading, arbitrators appointed under the “profile™s arbitration agreement would presumably have had
jurisdiction to decide whether any future sales were in compliance with state law. See id. at 637 {*There
is no dispute that an arbifrator may determine if the {Securities Law] was violated once arbitrability has
been established”).

¥ See Harbour Assurance Co. {UK.) Ltd., supra n.65, {1992] 1 Lloyd's L. Rep. at 82 {"The exclusion of
such cases Is underpinned solety by the argument in logic” rather than by any argument “referabie to the
interests of users of the arbitral process or the public interest™; Harbour Assurance Co. (UK.} Ltd., [1983]
1 Uayd's L. Rep. at 467 (Hoffmann L.J.}{*{counse! for the plaintiff] calls this logic. | call it oversimplification”).
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6. In the inevitable absence of any direct evidence going to the intent of the parties, we
are as usual forced back on default rules. The proper choice of a background rule is ol course
a familiar problem in the law of contracts—"without default rules, no contract could have
lepal effect.”™ And Prima Paini is thus one more defanlt rule with respect to the likely boundurtes
of contractial consent.

The working presumption is that in Prima Paint itself—and indeed in all the cases
discussed at “point # 4" above the parties did indeed wish the matter of contractual
validity to be entrusted o arbitrators. This rule of thumb in the absence of explicit articuletion,
this allocation of the burden of proof, is no more a “fiction™ thar is cur usual assumption that
aseller has promised o deliver merchanzable goods.”

Professor Reuben has written that Prima Paint “requires courts to presume that the
parties have agreed to arbitrate merely by entering into the larger contract, regardless of its
validity”; “by assenting to the terms of the container contract, a party is also implied by law to

5 A few years ago, | gave a short talk in Paris on the "contractual” mode! of American arbitration law, In
the discussion period that followed, some members of the sudience took exception to our apparent
predilection for what they termed “opportunisme™ over “rationalité.” | am not sure whether | managed fo
emerge from this Cartesian netherworld with any credit. See Alan Scott Rau & Catherine Pédamon, La
Contractuatisation de I'Arbitrage; Le Modéle Américain, 2001 Rev, de PArh. 451. | was reminded of this
episode in reading Adrian Baron, The Ausiralian infernational Arbitration Act, the Doclrine of Severabifity
and Clalms for Restitution, 16 Asb. Int't 159 {2000). The approach here is strikingly similar to what | had
enceuntered eartier: Courts that apply the doctrine of “separability” are characterized by the author as
preferring “to elevate commercial considerations over logic.” [| had to read this passage twice in order to
grasp that the characterization was actually intended fo be pejorative: But then, | was similarly slow to
understand that the Contracts student, who began his year-end evaluation of my course by writing that
“I had fo think for myself in this class,” did not intend to be particularly flattering] For “as a matter of logic”
“it follows” that where one pany aileges that thers is no enforceable main agreement, “there can be no
agreement {o arbitrafe.” Id, at 184,

| find it hard, though, to understand this rigid moral certitude—this formailstic disdain for “policy
considerations in the form of commercial expedience™-and this a priori assurmption that “it is inconceivable
{sic] that a party should be bound by an agreement to arbitrate in circumstances where the main
agreerment is void ab initlo.” It is—an the contrary—precisely those “policy considerations” that properly
form the basis for crafting an appropriate default rule in cases of uncertainty.

% David Charny, Hypothefical Bargains: The Normative Structure of Contract interpretation, 89 Mich. L.
Rev. 1815, 1815-20 (1991); for an application in the law of arbitration, see Alan Scoft Rau & Edward F.
Sherman, Tradifion and Innovation in (nternational Arbitration Procedure, 30 Tex. infl L.J. 89, 108-118
{1985){multiparty disputes).

™ Ware, supra n.4 at 137; Baron, supra n.68 at 183; Mayer & Seitz, supra n.8 al 506; E. Gary Spitko,
Gone But Not Conforming: Protecting the Abhorrent Testator from Majoritarian Cultural Norms through
Minority-Culture Arbitration, 49 Case W. Res. L. Rev. 275, 303 (1998); Kenneth R. Davis, The Arbitration
Claws: Unconscionability in the Securities industry, 78 B.U.L, Rev, 255, 267(1998).

" Ci UCC § 2-314. Of course sales iaw consists of little else but an abundant off-the-rack stock of
background presumptions; see, e.g., UCC §§ 2-303 through 2-312.
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have assented to the terms of the arbitration provision.”” T am afraid that this secms tome o
get the point of Prima Paint precisely backwards: Any supposed difficulty completely evaporates
once one underscands thar the doctring's presumption of inteni—{or example, its presumption of
a willingniess to entrust a fraudulent inducement claim to arbitration——has no role ar allin the
absence of a prior finding of an “agreement” to arbitrate. It is always a court, acting at the
threshold as a gatekeeper, that passes on this requisite to arbitral jurisdiction. And chis is
precisely the authority that was exercised by the Court in Prma Pame, when——on the facts
hefore it—it allowed the arbitrators to make 2 final determination of the claim of fraudulent
inducement.

So, to review the bidding up to this point:

- In the {relatively infrequent) cases where the party resisting arbitration calls inte
question his assent to arbitrate, it will always be for a court to verify whether there has in fact
beensuch assent. These cases will include

{0 the cases raising contract formation issues such as those discussed at point # 1 above;

3 the cases where “the particular challenge to the existence of the contractis suchas
to necessarily also put the existence of the arbitration agreement in issue.”™ These are the
cases discussed at point #3 above;

(7} the cases whete the party resisting arhitration makes some attempt to identify “a
defectin the arbitration clause itselt” The core concept here is fairly easy to grasp.™ However,
thisis a catepory that is hardly self defining, and so it is one that is inevitably somewhat fuzzy

2 Reuben, supra n.4, at 824, 874; see aisc id. at 849 (“the 'separated’ arbitration ‘contract’ recognized
by separability Is not created according te traditional contract formation principtes of manifestation of
independent assent and consideration™. To the same effect, | think, see Ware, supra n.4-at 135 fn.270
{“the separability doctrine . , . specifies what constitutes an enforceable contract to aveld the default rule
that disputes are rescived by litigation, not arhitration™).

3 Smit, supra n.B0 at p. 15; sece also Tanya J. Monestier, “Nothing Comes of Nothing™. . . Or Does it? A
Critical Re-examination of the Doctrine of Separability in American Arbitration, 12 Amer. Rev. of int
Arby. 223, 230 (2001).

™ E.g., Richard L. Deal & Associates, Inc. v. Comrmoenwealth of Virginia, 299 S.E.2d 346 (Va, 1983} {within
the meaning of the local arbitration statute the state [s not a “person” autharized to enter into arbitration
agreements, and “Is not bound and cannot be bound by the arbitration provision” agreed to it by the
“egally unauthorized acts of Hs agents”); Hearthshire Braeswood Plaza Ltd. Partnership, SMP v. Bid
Kelly Co., B49 SW.2d 380, 388-8S (Tex. App.—Houston [14th Dist.] 1993} (contractor alleged it was
fraudulently induced fo enter into the arbitration agreement because the property owner had represented
that ali disputes between the parties were o be resoived by the project manager; held, though, that
there was “no evidence” to support a finding of fraud in the inducerment of the arbitration provision, since
there was no clalm that the owner "knew the statement was false when it was made “ or that he then "had
no present intent to perform™.
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around the edges.™ 1 also readily concede chatit is subiect to manipulation in response to any
number of prudential or functional considerations,”

-Inallother cases—and these are the interesting ones—courts will be asked to monitor
the ambit of consent to arbitration, by derermining how far the parties’ agreement extended:
Did they, for example, choase to grant to their arbitrators the power to rule on the validity of the
container contract? These are the cases discussed at poine #4 above. A rebuttable presumption
that they have indeed done so is the default rule atissue here; how such a rule is chosen and
applied is the subject of points #7 and 8 below.

s Compare Sphere Drake ins. Lid. v. All American Ins. Co,, 256 F.3d 587, 591-92 (7" Cir. 2001}, with
Sphere Drake ins. Ltd. v. All American Life Ins. Co, 221 F.Supp.2d 874 (N.D. lil. 2002). In the first stages
of this {itigaticn, an insurer claimed that lis policy was unenforceable because its alleged “agent” had
exceeded the doflar iimit of pclicies that it was authorized to issue on the insurer's behalf. This claim
of "lack of authority” was held to call into question the existence even of the policy’s arbitration clause—
and thus required a judicial determination. See text accompanylng n.59 supra. The complaint was
later duly amended to allege that the “agent,” “acting with the knowiedge of or in conspiracy” with the
insureds, had “breached its fiduciary duty by issuing policies on [the insurer's} behalf that were commercially
unreasonable and/or designed to benefit . . the alleged coconspirators.” The court found this complaint
anaiogous to a claim of fraud in the Inducement-and hetd that it was therefore a matter for the
arbitrators. See generally the text accompanying nn. 152-156 infra.
® Cf. Allied Sanitation, Inc, v. Waste Management Holdings, Inc., 97 F. Supp.2d 320(E.D.N.Y. 2000).
This suit was brought as a class acfion alleging that the defendant had misrepresented its financial
staternents in the course of acquiring the plaintiffs’ assets for stock. In the course of negotiations, the
arbitration clause in the contract had apparently proven to be a stumbling biock: Affidavits indicated
that the plaintiffs’ reluctance to agree to arbitration had been overcome by assertions that the defendant
was “rock solid,” with "a long and censistent record of reported earnings,” that there would be “nothing for
us o litigate over,” and that a $200 million deal should not be “ruined” over “a standard clause like
arbitration.” The Court held that for Prima Paint purposes, such statements could not "fairly be viewed
as a discrete attack on the vaildity of the arbitration clause” “in particular™—rather they “relate to the
contract in generat” and were “based upon the same aileged misrepresentations which underiie the
[piaintiffs’] general attack on the contract.” 87 F. Supp.2d at 334. The plaintiffs’ petition to enjoin
arbitration was therefore deried. The alleged misrepresentations do certainly seem to have played a
role in inducing assent to arbitration. But even If the court properly understood how to apply Prima
Paint, it might reasonably have been reluctant to do so—influenced both by the obvious dangers of
attempting to reconstruct the bargaining history througn self-serving testimoeny, and by the desire to
avoid prejudging the more “substantive” lssues in the case. Characterizing the challenge as one to the
arbitration clause itself would after all have required the court to adjudicate the fraud claim in its
antirety.

Many simitar results cannot be viewed quite so charitably. in Gutierrez v. Academy Corp., 967
F. Supp. 945 (S.D. Tex. 1997) an employee, six months after starting work, was asked to sign a document
entitted "Walver, Release of Clairns, indemnification and Arbitration.” She later chafienged the agreement
as “unconscicnable,” claiming that she had not been given time to seek legal advice and that there was
an “inequality in bargaining positions” between the parties. As the court saw things, this was "not simply”
the case of an arbifration clause contained In a broader contract—the arbitration clause was instead the
major event in an agreement “the whole subject of which is arbitration, release of claims, and
indemnification.” It seemed to follow-—somehow—that since the challenge was made to this “entire
agreement,” it must be decided by the arbitrator—for only where the challenge was “directed at
particular ctauses” would the matter be for the court, it is likely that the court had fallen victim to the
fallacy {(common in the Fifth Circuit) that under Prima Paint only defenses that are “restricted” or *limited”
o the arbifration clause “slone” are for judicial determination—even where the challenge to the overall
agreement would necessarily implicate the arbitration clause as well. See tex! accompanying notes 39-
45 supra. K not, the case is simply inexplicable.
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7. The defauls ride of Prima Paint is an unremarkable and eminently sensible one.

Here is what follows from the argument to this point: In the line of cases flowing from
Prima Pamt, courts resort to the slogan of “separahility” in order to treat an issue like “fraud in
the inducement” as just one more discreze controversy between the parties—that s, in precisely
the same way as other issues going more conventionally to “the merits.” This way of seeing
things inevirably leads them to summon up the familiar background rule—dictated by federal
common law—to the effect that such issues are routinely presumed to fall within the scope of
the conventional broad arbitration clause.” A consent to arbitration, then, allows them to
infer a willingness to arbitrate any challenges made to the mam agreement. The presumption
is certainly reinforced here by a concem o avoid collareral litigation intended to defay or to
derail the arbiteal process. The FAA itself permits chis reading —although, as arelic from a far
more innecent age of drafting, the statute can hardly be said to make iz obligatory.™

Whar is far more compeiling than all of thas, though, is the extent to which Prima
Paing's default rule seems justified s a rule of interpretation. It should be obvious how frequenty
the issue of contract validicy will be intertwined with the substantive issues underlying the
“merits” of the dispute: The arbitral determination that the parties unquestionably bargained
for say, the merits of a buyer’s claim that goods were defective—could readily be preempted
by a prior judicial decision—say, that the seller intentionally misrepresented that the goods were
merchantable. A trial court thatis allowed w pass on the latter issue would almost certainly
have to determine the claim of subscantive breach as well, leaving “virtally nothing left for the

1 See Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24-25 {1983){"any
doubts concerning the scope of arbitrable Issues should be resolved in favor of arbitration™.

This usually goes under the rubric of “the presumption of arbiirability,” See AT&T Technologies, Inc. v.
Communication Workers of America, 475 U.S. §43, 50 (1986)("'where the contract confains an arbitration
clause, there is a presumption of arbitrability in the sense that {aln order to arbitrate the particuiar
grievance should not he denied uniess it may be said with positive assurance that the arbitration clause
is not susceptible of an interpretation that covers the asseried dispute, Doubts should be resolved in favor
of coverage™)(quoting from Steelworkers v, Warrior & Guif Navigation Co., 363 U,S. 574, 582-83 {1960}};
see also Rau et al, supra n, 14 at 718-720.

™ The “savings clause” of § 2 can {I guess) be read to mean that an arbitration clause is enforceable only
if it forms part of an otherwise “valid contract,” and § 4 can (I guess) be read to reguire a judicial decision
as to the “making”™—not just of the arbitration clause taken in isolation—but also as to “a contract
containing an arbitration clause.” See David S. Schwariz, Enforcing Smalt Print {0 Protect Big Business:
Employee and Consumer Rights Claims in an Age of Compelled Artltration, 1997 Wisc. L. Rev. 33, 83-
84. A mere natural reading, though-——perfectly consistent with the syntax—would instead see the
"savings clause” as referring to the vafidity only of the agreement to arbitrate {a court being authorized
{0 withhoid enforcement in those cases alone where some neutral and generally appiicable ground
exists to challenge ‘the provision” for arbitration). Professor Reuben writes that Prima Paint renders the
“savings clause” "inoperative” because “principles of law and equity to do not apply in arbitration
praceedings”, the “rule against surplusage” compels a construction that would give the “savings clause”
meaning “by holding that contractual defenses to the validity of the container contract would be
decided by a court of law or eguily.” Reuben, supra n.4 at 842-43, This does not follow. The "savings
clause” would certainly have meaning if “contractual defernses to the validity of the container contract
would be decided by a court of law or equity"—but it wolld eGually have meaning if (as the Court held
in Prima Paint} only claims of fraud inducing the arbitration clause itself were to be resolved by such
courts, with other fraud-based chalienges being decided by an arbitrator. That “principles of law or
equity do not apply” in the actual proceedings before arbitrators is simply irrelevant on either reading.
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arbitrator to decide.”™ In this sense our presumption may well be chosen for the same reason
that most default rules are chosen—in order 0 “most closely mimic the hypothetical bargain
that the parties themselves would have chosen in a completely spelled-out agreement”™—or
perhaps, the bargain that most similarly situated parties would have chosen—or atleast, the
bargain that it would be rational for such parties to have chosen ex ante.® Here we can say how
abundciantly sensible it would seem o impute to contracting parties a preference o what has
neatly been termed “the practical advantages of one-stop adjudication,"

The thrust of the docttine of “separability,” then, is torecognize the probable competence
of the arbitrators, by presuming that they have been entrusted by the parties with the power te
make a virtually non-reviewabhle decision on the issue of validity™ As the Supreme Court has

™ Sea Ericksen, supra n47, 673 P.2d at 268. See also RCM Technologies, inc. v. Brignik Technology, inc., 137
F.Supp.2d 550 {D.N.J. 2001}. The clause here provided only for the arbitration of disputes that “arlse as {0
interpretafion” of the contract—a clause the court cheraclerized as “substantially narmmower than the diause in Prima
Palint" The court nevertheless compelied arbifration, because the dlaims of fraud—based on misrepresentations of
the net operating income of the company being sold—--"almost undoubtedly wilt require interpretation” of the
agreement; "ine parties may caiculate [net operating Incomel differently based on different understandings of what
constifutes an appropriate balance sheet accrual or deferral” or “whether a particular accounting practice conforms
with generaly accepted accounting principles™.  Cf. Window Concepts, inc. v. Daly, 2001 WL 1452790 (R1. Super.).
A reorganization agreement provided that when a shareholder ceased o be an employee or officer of the company,
the company “shall promptly call alf’ of the sharehclder's common stock. it was possible that enforcement of these
redemption fenms was beyond the financial capabliity of the corporation—and a corperation is prohibited by state
law from using its own funds to purchase ils own shares f (s would cause an “impaimment of capila” to the company.
Did this defense of “corporate impalrment” make the agreement "void ab initio"—and thus make the dispute
“Inarbifrable”™—as the plaintiff claimed? Cr was it simply a “defense {o the merits of the dispute” available 1o a
defendant afier the plaintiff rests, as the courl ultimately held? And s there any reat difference between these two
characterizations—other than in the consequences that flow from them?

For the same reason, courts wifl prefer fo stay the litigation even of clalms cleardy not subject to arbitration, in order
to preserve the primacy of the bargalned-for dispuie resolution process. It The Originat Calzone Co, Inc. v. Offidary,
223 F.Supp.2d 353 (. Mass. 2002}, a franchise agreement was so drafted that any dispuie over money owed by the
franchisee to the franchisor, or ardsing out of the franchisee's use of trademarks after termination of the agreement,
were to be decided by a court. “All ather matters—inciuding the validity of the Franchise Agreement itseff—shall be
decided by an arbitrator” The matlers reserved for the courd were the subjeci of Counts Hii of the comptaint, but it
woulld make no sanse for this Court to decide Counts Hit until he arbifrator has decided that there is indeed a veld
agreement”, fiigation on these counts was- therefore stayed pending the resilis of the arbifration.

& Rau & Sheman, supra nBs at 115,

8 Harbour Assurance Co. (UK Lid., supra n67, [1993] 1 Loyd's L. Rep. at 469 “or in other words, fhe inconvenience
of having one issue resolved by the Court and then, contingently on the cutcome of that declsion, further issues
decided by the arbitraiorHoffmann L.JY; see also id. at 470 (' woulks be very slow to atfribuie fo reasonable parties
an intention that there should in any foreseeable eventuaity be two sets of proceedings”).

8 Professor Reuben seems to assume that i the undenving contract is not valid, then the dispute is simply not
"amirable” {by which is meart, | suppose, that the arbitrators should have no [Urisdiction). See Reuben, supra n. 4 at
825, 838, 875 {under Prima Paint "the traditional short answer, oflen shocking to initiates fo the dodtrine, is that the
arbitrator decides this question of arbitrability”; by contrast, under First Options v, Kaplan, 514 U.S. 938 {1995), he
validity of the container contract wouid have fo be alfocated fo the courts” because First Options “sets the default on
lhe ‘wha decides’ question with the courts, not the arbitrators”, “falfter all, an arbitration provision is just anolher temmn
in a contract, which, ke any other, can only be enforced If the contract itsefl is erforceable”). But to characterize things
in such a manner is the clearest case of begging the question. Naturally, once one assumes a prior that the
enforceabiity of the underlying contract must determine the enforceabiity of the arbitration clause, all sorts of desired
cendusions follow from the premise.  But again, the frue inquiry—lo be resolved by the termns of the contract, context,
and poficy—is, what was the forum preferred by the parlies to make this definive determination of validity? if it is
agreed that the question of fraud is 10 be restived by arbitrators, then an amiiral award granting rescission or damages
may properly follow., Worse yet, Professor Reuben continues, the party resisting arbitration will find it “virtuatly
impossible” to have his confract fomation challenge “heard and decided by a court of law," and so his challenge is
“rarely heard ard decided under the faw, as (his] 'day in court’ never, in fact, anives.” Id. at 850-51. Let me try 1o restate
this somewhat more dispassionately in the form of a trdsm: “The ‘fraud claim' is treated as one more discrete
controversy between the parties, one that can be arbitraled to a final award in precisely the same way as the
underlying merits.” The grounds for freating this as seff-evidently undesirable elude me.
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recently reminded us in Flowsam, it only makes sense “for the law to assume an expectation that
aligns (1) decisionmaker with {2) comparative expertise, ™

8. Neverthelzss the nile of Prima Paint, just like any defaudt vide, con stll be veversed by the parties.

There will mevitably be cases where an arhitration clause is sonarrowlyor unusually written
thatitis possible to convinee acourt that the Prima Paint presumption has been rebutred— thatit
is fair to hold that there was ro intention at all o submit to arbitrators the question of frauculent
mducement. 3 The tedious Battle of the “Broad” and “Narrow”” Clauses—which has led federal

¥ Howsarn v. Dean Witter Reynolds, inc., 2002 WL 31746742 (U.S.).

By contrast, | armn not sure what would jusfify a contrary presumption. Professor Stone writes that “normally,” if a
contract is void or voidable, “then s terms have no legal effect because there is not the requisite contractual
intent”; “presumably,” then, any arbitration clause in the contract “is also void,” Store, supra n. 7 at 965. But of
colrse, no background rule can simply be posled In this way without being articulated and rationalized and
defended. The notion | am advancing here—of “separability” as a signpost to the fikely scope of an arbitration
clause—is also crficized (somewhat more cogently} in Craig et &, supra n48 at 49-50:

One might well refort, to the contention that the parties should be presumed to have Intended that validity
issues be finally determined by the arbitral tribundl, that it is more plausible to presume that the parties intended
to create a valid contract, and ¥ that was not the case all bets are off,

But "alf beis are off" is an unfortunate metaphor that leads nowhere at all. Our search is for the appropriate
background nue with respect to the proper forum for determining f a confract was valid. And in Irying to find
I, it makes most sense 0 assume what is most consanant with the other undertakings of the parties, and with the
overall structure of their deal—in the interest of minimizing the number of cases in which parties have the
burden of “contracting around” an inefficient default rule.

¥ See, e.g., Welbom Ciinic v. MedQuist, inc., 301 F.3d 834 {7 Cir, 2002){MedQuist agreed to perform medical
transcription senvices for the clinic, and after the clinic filed suit for breach of contract and fraud, MedQuist
moved to compet arbitration; “the parties here did not | . . empioy the neady universa) language recommended
by [the AAA} and referred to in countless court decisions that would obviously have encompassed all of the
clinic's] claims in this case. . . . Instead, the parties restricted the use of arbifration to the narrow guestion of the
amount of money fthe clinic] owes MedQuist under the invoices™; held, the clinic's claim of “misrepresentation
of the amount [MedQuist] charged for #s services” may constitute "constructive fraud” or a violation of the state
Deceptive Sales Act, but “the district court Is free o proceed to the merits™).
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courts into semantic exercises of such exquiste subtlety, avidly pursuing distinctions invisible to the
naked eye——is nothing more than & hapless judicial attempt to address this possibiliey®

[tis therefore quite incarrect to say that Prima Paine “significantdy restricted the abilicy of
parties to have the merits of their disputes decided according fo the rule of law.™ lustice Fortas’
unfortunate languzge——which built on § 4 to conclude that the “starutory language does not
permir the federal court to consider claims of fraud in the inducement of the contract generally™-—
can hardly be taken literally. Surely we all realize that nothing said in any judicial opinion can be
understood in abstraction from the precise factual context, and from the precise problem the court
thought it was faced with. So, we can try this mental experiment: Imagine that parties happeri o
prefer that their arbitrators not be empowered to decide claims of fraudulent inducement, and so
they expressly provide that if the question is raised, it should be allocated to the court, Tsizconceivable
that a court could compel arbitration under § 4 without first passing on the validity of the undedlying
contract! Would thatbe “in accordance with the agreement of the parties™ ™

That such arguments are rarely made can hardly be arrributed to a dearth of incompetent
or unusual drafting. Itis, in part, afunction of the very sorength of the presumption®—andin part
also, areflection of the fact that the “Prima Faint inquiry” has become so routine, so mechanical, so
much a question of second nature to us, that we rarely notice the process we are going through.

¥ See Medierranean Enterprises, Inc. v. Ssangyong Corp,, 708 F 2d 1458 (97 Cir, 1983) {clause mandated the
arbitration of disputes “arising hereunder”; court accepted plaintiff's argument that this means “arising under the
contract itself” and was not intended to cover ‘matters or claims independent of the contract or coliateral
thereto™); Tracer Research Corp. v. National Environmental Services Co., 42 F.3d 1292 (9" Cir. 1994)("any
controversy or claim arising out of this Agreement™; held, misapprepriation of trade secrets claim against former
ficensese "does not retate to interpretation or performance of this contract” and is not subject 1o arbitration).
Cormpare the varart language relied on In the following cases: Louis Dreylus Negoce S.A. v. Blystad Shipping
& Trading Inc., 252 F.3d 218 (2= Cir. 2001)("any dispute arising from the making, performance or termination”
of this agreement; held, this clause is a "broad” clause, and “to the extent a distingtion exists between the present
language of ‘arising from’ and flanguage in other cases cf] ‘arising under’, we believe the distinction is mare
than just 2 sermantic one, and anly the latter phrase limits arbitration to a fiteral interpretation or performance
of the contract™; Sweet Creams Unlimited, inc. v. Dial-A-Mattress {nt'l, Lid., 1 F.3d 639 (7" Cir. 1993)"any
disputes arising out of the agreement”; held, a claim that challenges the validity of the agreement "is
ronetheless a result of the Agreement and has #s origins in it"; S.A. Mineracao Da Trindade-Samigt v. Utah
intl, Inc., 745 F.2d 190 {2d Clr. 1984)("whenever any question or dispute shall arise cr ocour under this”
agreement; defendants successfully argued that @ ‘guestion * may 'cccur’ under a contract even when a
‘dispute’ does not ‘arise’ under” it); Genesco, Inc. v, T. Kakiuchi & Co., 815 F.2d 840 (2d Cir. 1987){"ail
claims and disputes of whatever nature arising under this contract”; held, the phrase “of whatever nature”
“indicates the parties' intent to submit all claims and disputes arising under the confract to arbltration,
whether they be torticus or contractual in nature,” including claim of frauduient inducement). See
generally Tatsuya Nakamura, “The Distinction Between ‘Narrow' and ‘Broad’ Asbitration Clauses Under
the Federal Arbitration Act—5Still Problematic in the United States,” Mealey's Intl Arb, Rep., Aug. 2002
at p. 20.

% Reuben, supra n.4 at 849,

¥ Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967).

8 Cf. id. at 406 ("no claim is made that Prima Paint ever intended that ‘iegal’ issues retating to the
contract be excluded from arbitration, or that it was not entirely free so to contract”).

% See Stateside Machinery Co., Ltd. v. Alperin, 591 F.2d 234, 239 {3 Cir, 1879):

[Alppeliants read Prima Paint as permitting evidence to be introduced in the district court that the
narties to the contract did not in fact intend the arbitration clause to cover claims of fraud in the
inducement of the contract generally. Assuming arguendo that the Arbitration Act and Prima Paint do
permit a court to consider evidence that arbitration of such claims was not infended by the parties, we
rule that appellants have failed to satisfy their heavy burden of proving an intent not to arbitrate.
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While most presumptions tend to be “sticky,™ this seems even less likely than other “scope of the
arbitration clause” questions to ise to the level of consciousness, To courts, attomeys, and academics
alike, Prima Puint does not really seem to be just a “presumption”—still less does it seem to be an
individualized factual ingquiry—it racher has the feel of a “doctrine,” a “rule of law.”

8. Vbid, Schmoid

Ida like using the phrase “void abinitio,™ 1like the gravitas thatitimparts to an argument,
and Iike the way it makes me feel—like a substantial person, a keeper of the sacred mysteries, a
lineal descendent of Coke and Blackstone. Tenly wish fcould do so with astraight face. [only wish
it had some relevance to this {or indeed any) problen. But afas it doesn'.

It's not as if this is generally recognized. The distinetion between container contracts that
are “void,” and those that are merely “voidable™—the latter supposedly being the true domain of
Prima Paint—has sectled comfortably into our case law; the mevitable corollary seems to be that if by
contrast a court can find the container contract to be “void,” “there is obviously ne valid arbitration
provision.”™ At times one runs across other classifications that seem to be getting at the same thing,

9 See Robert C. Ellickson, The Case for Coase and Against “Coaseanism,” 99 Yale L.J. 811, 525-626
{1989)(“Legal Rules Often Have Fiypaper Effects™; Rau & Sherman, supra n.68 at 116-117 {for many
reasons, “where the law inifially places a presumption will be critical in determining whether a reafiocation
of contract rights is possible™.

" See Baron, supra n.68 at 181-184; Note, Has Expansion of the Federal Arbiiration Act Gone Too Far?:
Enforcing Arbitration Clauses in Void Ab inltio Confracts, 86 Marquette L. Rev. 581 {2002).

%2 Giver Dollar City, Inc. v. Kitsmiler Construction Co., Inc., 874 S.W.2d 526, 537 (Mo. App. 1994). See
also Sphere Drake ins. Ltd, v, Clarendon Nati Ins. Co., 263 F.3d 26 {2™ Cir. 2001){the “distinction
between veid and voidable contracts” *may have a metaphysical ring, [but] it is a useful distinction for
present purposes”; a party alleging that a confract Is “void” "need not specifically aliege that the
arbitration clause in that contract is void, * and is *entitied fo a trial on the arbitrability issue™), Sphere
Drake Ins. Ltd. v. All American Life Ins. Co., 221 F.Supp.2d 874, 879 (N.D. ill. 2002)(claims that a
coniract is *voidable” go to an arbitrator, but “if a conract containing an arbitration provision is claimed
to be void ab initic, the issue of voidness is to be resolved by the court before the arbitration clause can
be enforced™); J.C. Bradford & Co. v, Vick, 2002 WL 538099 (Ala.}("the question whether a valid contract
exists between the parties is to be decided by the trial court, not an arbitrator”; “we foliow the reasoning
of ather courts that limit the holding in [Prima Paint] to ‘voidable’ coniracts™); Local Union 1253, Wels
Buitders, Inc. v. Kay S. Brown Living Trusi, 236 F, Supp.2d 1197, 1203 {D. Colo. 2002){since “ihe
doctrine of severahility presumes a valid underiying agreement,” we must distinguish between “contracts
that are asserted to be ‘void’ or non-existent” an those that are “merely voidable™).

in Borck v. Holewinski, supra n.49, a general contractor sought rescission “on the ground of mutual
mistake” “because of allegedly unforeseeable difficutties encountered in construction,” and the court
enjcined arbifration: Since rescission would mean that the contract was “of no force and effect from the
beginning,” then it necessarily followed that “there can be no arbitration clause ‘of the contract.”™ With
some biuster and bravado—or perhaps defensiveness—the court announced that it “[chose] the path of
simplicity,” “a by-product of the continuing search for consistency of result and simplicity of application
of the law.”

As for the scholarly commentary, see Ware, supra n.4 at 133-134 {a “narrowed" separability doctrine
would aliow courtts to hear arguments “that the parties’ agreement is not a ‘confract’ because it is void™);
Stephen B. Goldberg et al., Dispute Resoclution; Negotiation, Mediation, and Other Processes 235 {4
ed. 2003){distinguishing Prima Paint and First Options v. Kaplan, supra n.2, on the ground that “where
a contract is void ab initio, an arbitrator does notf decide the arbitrability question, but that where there
is an agreement, even i it is voidable, the question of arbitrability should go {o the arbitrator”); see also
n.81 supra.
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although I can't quite be sure the line drawn, for example, between a contract thatis invalid
and a contract “that has never existed at all.”?

However sensible particular results may happen to be, all this—as an attempt tocreate a
framework for dealing with the question of separahility—seems sadly abstract and conceptual.
That the distinction between "void” or “non-existent” transactions on the one hand, and those
thar are merely “voidable” on the other, is a time -honored one, has after alt hardly prevented most
of us from using these terms interchangeably—in most cases, in common usage, “voidable”
implies lirtle more than “the right of someone o declare void,”™

Aswe have already seen, even contractual defenses that are usually assumed to make an
obligation merely “voidable” will sometimes clearly and necessasily raint the arbitration clause as
well: Such is the always-convenient gun to the head; such also is the oblipation assumed by &
minot® Inboth cases the party with the power of “avoidance” will presumably be able to resist

% E.g., Société Pia investments v, Société L. & B Cassia, 1990 Rev, de 'Arb. 851 (Cour de Cassation
1990)(agreement was nafther signed, sealed nor dated, and was therefore invalid under the law of both
Pakistan and France; “in international arbitration, the independent existence of the arbitration clause finds
a fmitation in the non~existence of the confainer contract™; id. at 860 {(note Moitry & Vergne){'from the non-
existence of the [contract] as a source of coniractual righis and obligations, the court inferred the non-
existence of the arbifration clause as well™), Eric Loquin, Note, 1992 J. du Droit Intt 170, 173 {in the Sociéé
Pia case, “the arbitration clause could have no existence when the contract, which contains it, was itself nor-
existent”; "it is difficut fo see how the parties could have bound themselves to arbitrate over @ contract to
which they had never consented”); Piefer Sanders, “L'Autonomie de la Clause Compromissoire,” in Hommage
a Frédéric Eisemann 31, 34-35 (ICC 1878) {one must distinguish between the “invalidity” {nuilitd] of the
contract and the “complete absence finexistence] of the contract,” where “the very existence of the contract
is called intc questicn”).

See also Three Valleys Municipal Water Disirict v. E.F. Hutton & Co,, Inc., 925 F.2d 1136 (9" Cir. 1991){lack
of authority; “we read Prima Paint as limited to challenges seeking o avoid or rascind a confract—not {0
challenges going to the very existence of a contract that a party ciaims never fo have agreed to); Sphere
Drake Ins. Ltd, v, Alt American Ins, Co., 256 F.3d 587, 591 (7" Cir, 2001} (Easterbrook, J.)(lack of autharily, “as
arbitration depends on a valid contract an argument that the confract does neot exist can't logically be
resolved by the arbitrator”); Borek v. Holewinski, supra n.49 (mutual mistake; choosing “the path of simplicity,”
the court holds that *if there is no contract, there can be no arbifration clause ‘of the contract™); Sojuznefteexport
v. Joc Off Ud. (Bermuda), supra n.57, XV Yrok. of Commercial A, at 430 {“Borrowing Prosperc’s language,
was the sale confract the baseless fabric of a vision, insubstantial (i.e., non-existent) or was it in the more
prosaic Janguage of the law, something which mundane lawyers describe as an invalid confract?"); Stephen
M. Schwebel, Internaticnal Arbitration: Three Salient Problems 11 (1987){“There Is a disfinction between
the nuility of a confract—ab initio or, certainly, ex post facto—and its never having existed at all"y.

Cf, Carl Svemlov, What Isn't, Ain't: The Current Status of the Doctrine of Separability, 8 J. of Intl Arb. 37 (Dec,
1991). The author asserts that “it is important to disfinguish between agreerments which have been validly
entered info, the continuing validity of which is disputed, and agreements that have never been entered into
.. . If the agreement was valid up uniil the dispute, it makes fitle sense to disaiiow I at that point” This may
be an attempt fo propose an exiremely constricted view of separability—one which merely allows arbitrators
to rule an whether post-formation events, iike material braach or frustration, have given rise to a discharge of
contraciual obligations, If so, it is uselessly narow; if not, ¢ have no idea what it could possibly mean and do
not propose to spend a iof of time worrying about it

# See Abraham J. Levin, The Varying Meaning and Legal Effect of the Word “Void,” 32 Mich. L. Rev. 1088,
1108-1109 (1934).

% Deputy v. Stapleford & Willis, 19 Cal, 302 (1861 )owner of real estate was “Imprisoned, chained to the floor
by fhe leg, manacied, hung two or three times, whipped with a raw hide . . . and fhreatened with death by
hanging unless he executed the deed”; held, the deed, “though procured by fraud and duress, was only
voidable"y; Guenter Treitel, The Law of Coniract 375 (10" ed, 1998); of. UCC § 3-305 comment 1 {for
purposes of determining the rghts of a hoider in due course, duress “is a matter of degree”; an instrument
“signed &t the poirt of a gun s void, even in the hands of a holder in due course,” while one signed “under
threat o prosecute the son of the maker for theft may be merely voidable, so that the defense is cut off).
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having his case sent to atbitration, At the same time, contracts entered into without authority—
or tainted by misunderstanding, mutual mistake, or excessive uncettainty of terms—or that do
not satisfy statutery formalities—would all most naturally be termed “void,” or at least “non-
existent.® See text accompanying nn. 48, 59-61 supra. See also Treitel, supran.95 ac 270, 342
{fundamental mistake may render a contract “void ab initie”}. In a number of states oral
contracts coming within the local statute of frauds are declared to be “void,” e.g., N.Y. Gen.
Oblig. §§ 5-701, 5-703; Wis. Stat, Ann. § 241.02; cf. Roberts v. Tennell, 19 Ky. 247 (1826):

And vet here the parties still might reasonably have preferred to see these defenses—
and thus the existence of the underlying contractual cbligation-—tesolved in arbitration, and
their choice to do so would certainly be respected.”

Sa for cur present purposes “void” or “voidahle” are words of no explanatory power
whatever, This is simply about the contractual allocation of decisionmaking authority. Retumning
to point # [ above: [f we can merely find—unburdened by any a priori baggage—a willingness
to arbitrate, we can draw the usual inferences about the agreed scope of arbitral power®

Now choosing whether to place a transaction in the propet pigeon-hole—whether of
“yoidness” or of “voidability™-is often assumed to be the proper way to go about resolving
certain concrete problems: For example, the classification has traditionally been thought
helpful when one is trying ro strike the proper balance with respect to

* See text accompanying nn, 48, 59-61 supra. See also Treitel, supra n.95 at 270, 342 {fundamental
mistake may render a confract *void ab initie™). In a number of states oral contracts coming within the
local statute of frauds are deciared to be “void,” e.g., N.Y, Gen, Oblig, §§ 5-701, 5-703; Wis. Stat. Ann.
§ 241.02; of. Roberts v. Tennell, 19 Ky, 247 {1B26}:

In many cases coming within the purview of the statute against frauds and periuries, the legal effect wil
indeed be the same as if i had declared the promise or contract void. This will be the case in all
instances where the promise or confract remains executory on both sides, and an action is brought to
anfatce the contract, and in such a case, although 1t s not strictly correct, that the contract is void, yet as
the same legal conseguences would result from it, as f it were void, it would not be erroneous for the
court to decide it to be so.

°7 See generally point #4, text accompanying nn. 47-81 supra.

% An Chio court got It aimost exactly right in Roberts v, Bank of America NT & SA, 668 N E.2d 942 {Chio
App. 1995): Here the planiiff asserted a lack of consideration—and argued that since this “is a defect
which prevents formation of a legafly binding agreement between the parties,” the defense was cne for
the court. Disagreeing, the cour noted that “the decisive factor s not whether the asserted contractual
defense prevents formation of a legally hinding agreement or renders the principal contract void ab
initio . . . but whether the defense attacks the effectiveness of the assent.” (The opinion is however
fiawed in one respect—in that the court seemed to have in mind “the effectivenass of assent to the entire
contract.” As we have seen, assent to arbitration may be present even whare a defect like lack of
authority, misunderstanding, mutual mistake, or unceriainty of terms calls info question the guality of
agsent to the contract generally,) In Roberts, there was no doubt that the contract containing the
arbitration clause had been “voluntarly signed™-presurmably, aithough we are not toid this exphicitly,
with mutual promises to arhitrate—and so the conclusion was justified that “"a presumption arises” that
“the parties intended (o submit all disputes to arbitration, including those regarding the validity of the
contract in general”
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-theallocation of the risk of Joss between the victim ofwrongdeing andinnocent third parties ® or

- the allocation ofthe burdens of litigation between the conmacting pardes themselves.™

* See, 6.9, Ray Andrews Brown, The Law of Personal Property § 95 {3° ed. 1975)("the exception of voidable
as distinct from void titles”; one who acquires personal property through fraud can convey to a bona fide
purchaser a titie superior to that of the “true” owner-—but not one who has acquired the property through theft),
see also UCC §§ 2403, 3-305{a}, (b} fthe right of a holder in due course to enrforce the obligation to pay an
instrument is subject to certain defenses of the orginal abligor such as fraud in the factum, “lack of legal capacity,
or flegality of the transacfion which, under other law, nullifies the obligation of the obligor”); Treftel, supra n95
at 274 ("'mistake as t0 the person” as completely “negativing consent), Benson v, Brower's Moving & Storage,
inc., 907 F.2d 310 (2 Cir. 1990)employee benefit plans are placed by ERISA in a position “analogous to a
holder in due course”; the emplover can stll raise the defense that a coliective bargaining agreement is “void”
on the ground that he “was not aware he was signing 2 colleciive bargaining agreement,” but he cannot raise
the defense that it Is “merely voidable®). Cf. Deplty v. Stapleford & Willis, supra n.95 {held, since the deed “was
only voidable,” a third-party vendes, “purchasing in ignorance of the facts, can hold the property”).
1% There are two related points here: The supposed victim of fraud or duress will normally bear the burden of
rafsing and proving the defense in order to “avoid” the contract. And in addition, his power to “avoid” or
“disaffirn” the "voidable” contract may often be lost through unreasonable delay in asserting it. Restaterment,
Second, Contracts § 7 comment d. (“Voldable Contracts”, “Promptness of Election™; Restaternent, Second,
Cortracts § 381 (power of a party to avoid a contract for duress “is fost £, after the circumstances that made #
voidable have ceased o exigt, he does not within a reasonable $me manifest to the ather party his intention to
avoid it"); Lively v. Southern Heritage ins. Co., 2002 WL 1380384 (Ga. App.){insurance company “could oe
estopped from asserting the defense if Tt did not act promptly, upon fearning of the fraud, to rescind the contract
but instead treated it as vaiid and enforceable™, See also John D. Calaman & Joseph M. Periflo, The [Law of
Conlracts 284-286 (4" ed. 1998)(minors; “failure to make a timely disafffmance” amounts to ratification).
By confrasi—where it is asserted that an agreement is “void” or “nonexistent™the hurden of proof will apparently
be on the party seeking o enforce the contract, id. at 342; Boxberger v. New York, NH, & H. R. Co., 142 N.E.
357 (NY, 1923)(plainti alleged that & “release” of liablity was signed by him, “under misrepresentations of the
defendant, as a recaipt for wages™; heid, since such fraud in the factum would “render the writing void at law,”
the burden of proof as to the validity of the release was on the proponent, the defendant). And, at ieast in theoary,
there should be no need to promplly “disaffirm” obligations under a contract that never existed. See Ford v.
Shearson Lehman American Express, 225 Cal. Rptr. 895 (Cal. App. 1986){fraud in the factum; if “the promisor
. actually does not know what he is signing, or does net intend to enter into a contract at all, mutual assent
is lacking, and it is void, In such a case if may be disregarded without the necessily of rescission”).
However, even this dichotomy must be qualified almost to tha vanishing point: For “void” or "nonexistent”
agreements 100 can usually be rafified or afirmed-—for example, in the case of an agent lacking authority, or
a faiture to comply with statutory formalities. And even & faliure of mutual assent through mistake or a lack of
a “meeling of the minds™ can be cured by the wilingness of one party to camy through with the transaction on
the understanding of the other. See Cady v. Gale, 5 W. Va, 547 {187 1){agreement by husband and wife to
convey the wife's land, void as to the wife, will be enforced as to the husband's e esfate; “the docline has been
long and firmiy settled by the authorities in England, that where a vendor contracts to sell a larger interest in the
real estate than he has fitle to,” a court will compel him to convey such an estate or interest as he may have, if
the vendee “is wiling to accept such title and interest . . . in full discharge of the contract, without remuneration
or abaterment™); 3 Arthur Corbin, Corbin on Contracts 698-699 (1950)when a defendant successfully defends on
the ground of mutual mistake, a court may say that the iransaction was *void,” and yet *if the defendant had been
conlent with the agreement as rmade, in spite of the mistake, # is believed that he could have enforced # against
the other party’); of. 1 Basil Markesinis et al, The Law of Confracts and Restitution: A Comparative Introduction
205206 (1997)(right to 'save’ the contract by agreeing to those temns which the mistaken party hiad in rmind
when iniially agresing to the cordract”); Restaternent, Second, Confracts, § 33 iil. 2 (indefinteness). And one
can expect that in the normal course of things, continuing to perform or retaining benefits after being made
aware of potential “voidness” will amount to a ratification, or raise an estoppel, or at the very least will make
rescission unavailable. Cf. LCC v. Henry Boot & Sons Lid,, [1958} 1 W.LR. 1069 (H.L.)}{despite possible lack of
“consensus ad ldem,” contract treafed as binding in the course of performance). it is only in the case of
transactions aciually in violation of postive law that such waiver or rafification may be impossible, a.g., Long
v, Sears Roebuck & Co., 105 F,3d 1529 (3¢ Ck, 1997)("Congress did not intend that the ratification doctine be
invoked” to enforce the terms of a release that is inadequate under the Older Workers Benefit Protection Act to
waive federal ADEA rights; court reached this conclusion without “address(ing] the voidivoidable distinction™);
accord, Dubre v, Entergy Operations, Inc., 522 U8, 422 {1598)"Cours cannot with ease presume ratification
of that which Congress forbids™).
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Burt this classificarory scheme is not functionally related in any way to the problem of
separability: What courts have done over the generations—when responding to the need to
sort out the inevitable shambles that accompany aborted transactions—does not advance any
policy that T can think of that touches on the division of authority between courts and arbitracors.

The familiar proposition that an arhitration clause may be governed by a different hody
of law than the container contract is presumably just a corollary—rather than a cause—of the
doctrine of separahility.'® Still, there would appear to be no reason why parties may not so
provide

and in international arbitrations, it seems to be generally assumed that this is precisely
what they have done. ' The law governing the arbitradon agreement may be that of the
arbitral forum—often, after all, chosen precisely because it is perceived as having little orno
connection with the parties or with the undedying transaction®—aritmight be some “mrernational”
seandard spun out directly from the New York Convention,™ In any case, it should seem perfectly
natural that the validity of an arbitration agreement (inder its proper kaw) neednot atall be affected by
the supposed invalidity or “non-existence” of a containercontract tharis subject toa quire different fegal

8t See Schwebel, supra n.93 at 6 fn.4, cf, id, at 22-23 & fn. 37 (the rules for determining the law
applicable to the arbitration agreement contained in ant. V{1)a) of the New York Convention may “by
implication” “sustain severabilily™).

2 Thus the usual, and sensible, presumption is that the ordinary choice-of-law clause—a stipulation of
the “substantive principles” to govern the merits of the dispute—shouid not be construed as a selection
of the law determining the enforceability of the arbifration agreement, or “ihe State’s allocation of
power between alternative tribunals,” Rau, supra n.26 af 247-261, discussing Mastrobucno v, Shearson
Lehman Hution, Inc., 514 U.S. 52 (1995).

% “Parties’ freedom of choice inciudes freedom to choose different systemns of law to govem different
aspects of their relationship.” XL ins. Ltd. v. Owens Corning, [2000] 2 Lioyd's L. Rep. 500, 506 (Q.B. Com.
Ct.). Here a choice-of-law clause calied for the application of New York iaw, but the arbitration was to be
held in London, it was argued that under American law, the arbitration agreement was unenforceable
because it was not “signed by the parties or contained in an exchange of letters™-a requirement that
some American courts {I believe incorrectly) have found in the New York Convention. The English court
concluded nevertheless that “the parties chose English law to govern . . . the formal validity of the
arbitration clause and the jurisdiction of the arbitral tribunal®—noted that the arbitration clause in
question ‘undoubtedly satisfies” the “less stringent” provisicns of English law-—and issued an injunction
restraining the plaintiff from proceeding with lifigation in Delaware “at least until the outcome of the
arbifration.”

See also Craig et al, supra n.48 at 52-54 {(*Given the fact that the law applicable fo the arbitration clause
is rarely the subject of a specific stipuiation, it is hardly surprising to find that most national court
decisions under the New York Convention have applied the law of the couniry where the award was
rendered™; Gary B. Born, International Commercial Arbitration: Commentary and Materials 110-111 (2@
ed. 2001){"expiained as an implied choice of law by the parties (through their selection of the arbitral
situs™); of. Redfern & Hunter, supra n.59 at 75-80 {“The validity of the arbitration agreernent . . . [may well
be determined under a law that is] different from that which governs the substantive issues in dispute;
and it may aiso be different from the law which governs the arbitration itself—the lex arbitrl”),

™ Sea Ledee v. Ceramiche Ragno, 684 F.2d 184, 187 (1% Cir. 1982){the New York Convention commands
states {0 enforce an arbitration agreement uniess it is found to be “null and void,” and that “clause must
he interpreted to encompass only those situations—such as fraud, mistake, duress and walver—that can
be applied neutrally on an internationat scale”); see generally Paui D. Friedland & Robert N. Hornick,
The Relevance of Internationat Standards in the Enforcement of Arbitration Agreements Under the New
York Convention, 6 Amer. Rev. of IntT Arb. 149 (1995)(the New York Convention “sets forth an autonomous
international standard for assessing arbitration agreements”; several American courts "have applied
international taw principles either directly or indirectly through application of an ‘interationalized
federal law™).
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repime. ' Soitisberely worthasecond thoughs—iris noreven a paradox—-to find thac arhitrators might
well have the final word to the effect that the overall contract—in which the arbitradon clause s
embedded--is andhas heen from the beginning, underits own proper taw; anullicy '

10, The supposed “Hlegality” of a contract, too, does bittle more than present the wsual problem of
“seperabiliy,”

The deal entered into by the parties will often run afoul of some regulatory stante—to take what
are perhaps the mostcommoniexamples in the reports, 2. consumer loan may be challenged as usurious,
ot acontractor may have neglected to ohtain the requisite state license. Here too it will be routinely
asserted that the fatlure i comply with state law renders the entite transaction: “veid "' or “nonexiseent.™®
Andhere oo suchepithers will prove spectaculary umhelpful, Here, s before, itseems quite possible o
presurne awillingness toentruse such determmations to arbitrators chosen by the pardes themselves, ™

0= Sanders, supra n.93 at 40-41; 1CC Award No. 1507 (1970}, reproduced in 101 J. du Droit Inft 913 {1974) {even
if it is conceded that the subsiantive law applicabie to the merits was the lew of Germany, *it does nat in any way
follow that the validily of the arbitration clause should ba judged on the basis of the formal requirernents of
German law”; instead, the validity of the arbifrafion clause is governed by 'the law in force at the arbifral situs,”
which was France); Loquin, supra n.93 at 172 (in the Société Pia case, supra, the law of Pakistan should govern
the container contract “on the grounds that this was the place both of execution and performance”; however, by
contrast the arbitration clause “colid escape the application of Pakistan! law” and, “taking into account the place
where the award was rendered, French law should apply to govern the clause's validity"y{my trenstations).
% See Bom, supra n,103 at 68 (“a Catch-22 tum™.
% E.g., Nature’s 10 Jewelers v. Gunderson, 648 NW.2d 804 (5.0. 2002)franchise agreement, which was
entered info several moriths after the franchisor's registration with the state Division of Securities had expired,
was “void, not voidable,” and so the franchiser cannot “benefit from the arbifration clause in the legal coniract™);
R.P.T. of Aspen, inc. v. Innovative Communications, Inc., 917 P.2d 340 (Colo. App. 1996)(defendant argued
that “there was no agreement to arbitrate because the Contract violated Colorado antitrust laws and was
therefore void”™; held, case remanded “for an express determination of whether the Contract violates the
Colorado antirust laws”; “while antitrust laws may, in appropriate cases, be defermnined by an arbitrator, when the
legality of a confract is under scrutiny, that issue must be decided by the court”); Green v, Mt Diablo Hospital
Dist,, 254 Cal. Rpfr. 689 (Cai. App. 1989)allegations of illegality, if proved, “would render the entre contract
void" and so the petition to compel arbitration was properly denied).
02 E g., Alabama Catalog Sales v. Harris, 794 So0.2d 312 (Ala. 2001 }{plaintiff aleged that the defendants had
violated state law by making “llegal payday foans” and charging usurious interest; heid, since the plaintiff
“chafienges the very existence of the contracts,” Prima Paint is “inapplicable” and the trial court “must decide the
uffimate question refating to the legality and enforceability of the contracts™).

Parly Yards, inc. v. Templeton, 751 So.2d 121 {Fla. App. 2000), also held that i was eror for the trial
court to sfay litigation without “first determinfing} whether the contract was #legal under the usury statutes™ “A
party who alleges and offers colorable evidence that a contract is illegal cannot be compelied to arbirate the
threshold issue of the existence of the agreement to arbitrate™, a courl’s failure to decide the question of iHegality
“coud breathe Hfe into a contract” that viclates state law. However, a convenient attermative rationale could be
found for this holding——the narrow arbitration clause at issue, limited to “any controversy arising under this
Agreement,” was thought to be simply "not broad enough to encompass a usury violation.”
% See, eg., Nuciear Electric Ins. Lid, v. Central Power & Light Co., 826 F.Supp. 428 (S.D.N.Y.1996) (Texas
insurance Code rendered “unenforceable” any confract of insurance entered into by an unauthorized insurer;
held, since “the claim of unenforceability does not specifically refate to the arbitration provision” but te “the
entire policy,” any claim that the policy is rendered unenforceable under Texas law “must be submitted 1o the
arbitrator”); Bess v. Check Express, 294 F.3d 1298 {11* Cir. 2002){plaintiff claimed that “check advance”
transactions were “void ab initio” under state law because the defendant had made “ipans . . . without the
requisite ficense and at usurious rates of interest”; held, since these “aliegations of liegality go to the deferred
payment transactions generally, and not to the arbifration agreement specifically, it would appear that, under
Prima Paint, an arbitrator shouid decide those questions™.
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a. To begin with, the question of the “legality” of the underlying contract (like many
questions of contract validity) will often be closely entangled with or even indistinguishable
from the "merits"—to the point, indeed, that even posing the question in terms of “illegalicy”
is likely to seem tendentious. Here are a few telling examples of this poine

< The parties entered into a contrace for the sale of gas belonging to the state of
Louisiang; the seller, naturally, warranted title to the gas. The buyer later resisted arbitration of
adispute: It argued that the seller had failed to comply with Louisiana law requiring that
contracts to sell the state’s gas be approved by certain state officials and that pubiic bid proceduires
be followed—and that this failure made the parties’ contract “void as never having been
entered into.” But the court found this assertion “frrelevant” to “the freely apreed arbitration
provision”—after all, “the worst result” of any defect in the apreement would simply be the
seller's “inability to perform,” in breach of conrrace. '

- The parties entered into a time charter for a vessel, which the disponent owner had
himself originally chartered from the registered owner. The charterer accepted tender of the
vessel, but it later rurned out that the registered owner was contrelled by the government of
Cuba. The charterer resisted arbitration, alleging that the charter was “null and veid” under
the Cuban Assets Control Regulations—and that “since the charter agreement is void ab
initio, the arbitration agreement contained therein must aiso be void ab initio™; the charterer
also claimed that he had been unaware of the vessel’s Cuban connection, which the disponent
owner had fraudutently concealed. A rhetorical question: Who is best qualified o unravel
this aborted venture and to reconstruct the parties allocation of risks—to pass, for example, on

the disponent owner’s claim for restitution or the charterer’s claim for breach of warranty or
fraud?'

- The parties entered into a franchise agreement involving alicense of the franchisor’s
trade name for use in the franchisee’s accounting practice. The franchisee later learned that
the state Board of Public Accountancy had taken disciplinary action against other franchisees
for operating an accounting practice under a trade name, in violation of state law, After the
franchisor unsuccessfully accempted to obtain a favorable ruling from the Beard, the franchisee
stopped using the trade name, and notfied the franchisor that he would net continue under
the agreement. Litigation ensued—the franchisor claiming recovery for services ithad provided,
and the franchisee seeking a judgment that he was free from any further liability under the
agreement. The franchisee argued that to compel arbitration would be “improper” since it

% Mesa Cperating Limited Partnership v. Loutsiana Intrastate Gas Corp., 797 F.2d 238 {5" Cir. 1986}
't Belship Navigation, Inc. v. Sealift, Inc., 1995 WL 447656 (S.D.N.Y}held, motion to compel arbitration
granted; the charterer “does not dispute the fact that the parties reached an overail agreement containing
an agreement to arbitrate, nor does it argue that it was deceived or coerced into agreeing to the
arbitration clause™. Cf. Julian Cooke et ai., Voyage Charters 22 {1893)("Where the contract is prohibited
by statute a party ignarant of the facts which give rise to the prohihition may be entitted to recover
damages for breach of a cofiateral warranty that the contract is legal”).
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would amount “in essence” to the court “effectuat{img] an illegal agreement.”"? Butisn'tit
clear that what is masquerading here—for strategic or rhetorical purposes-—as “illegality,”
amounts to littde more than the issue of whether contractual obligations have been discharged
on the ground of a failure of consideration???

* A health insurance policy imposed an additional $2000 deductible for maternity
benefits. Claiming that this provision constituted “iflegal discrimination against women” in
viclation of law, the insured claimed additional pregnancy and “well baby care benefits” from
the insurer; she fater brought suit alleging a violation of various state statutes as well as a breach
of the contract’s imptied “covenant of pood faith and fair dealing.” " Under the contract any
dispute as to benefits or coverage had to be submitted to binding arbirration, Understandably
enough, the insured did not actually urge that the insurance policy itself was “void” or “illegal”—
but at the same time she tried to assert that arbitration should not be compelled because the
allegedly discriminatory deductible provided (in the words of the local arbitration statute)
“orounds fthat] exist . . . torevoke” the agreement. '

- A company contracted with a ciry to install its equipment at one of the city’s wastewater
rreatment plants, The city later wok the position that the contractor was required to have &
state contracter's license to perform this work—and that since it was an “unlicensed contractor”
the contract “was void as against public policy.” On this basis the contractor’s motion to comypel
arbitration was denied."'® Note, though, that in addition to this:

"2 |_awrence v. Comprehensive Business Services Co., 833 F.2d 1159 (5% Cir. 1987){"The fiaw in the
argument is that the legality of the contract has not yet been decided”; held, district court's order staying
litigation and compeliing arbitration affirmed).

H3 Cf, 13 Artihur Linton Corbin, Corbin on Contracts § 1255 {interim ed. 2002){"if the promisor has not
received and (s not going fo receive the agreed equivalent of his own performance, he will not be
raquired to perform at all. There is a failure of consideration, even though there is no breach of contract
... for the reason that performance has become Impossible without faulf™); First Nat' Bank of Belfield v.
Burich, 367 N.w.2d 148 (N.D. 1985){defendant did not plead failure of consideration as an affirmative
defense; however, his “defense of and counterclaim for breach of contract were so similar in substance
to the affirmative defense of failure of consideration as to provide adeguate notice of these issues and
prevent any surprise at friaf"),

133 \Wolitarsky v. Blue Cross of California, 61 Cal. Rptr.2d 829, 631 {Cal. App. 1897} The plaintif's ciaim
was for the amount of the $2000 deductible, plus freble damages as provided in the state’s Unruh Civit
Rights Act, Civ. Code § 51. The plainiiff had also relied on §1365.5(b) of the state’s Health and Safety
Code, which provided that “the berefits or coverage of any contract shaff not be subject to any”
limitations, exclusions, or deductibles because of gender, except for “premium, price, or charge
differentials” “when based on objective, valid, and up-to-date statistical and actuarial data.”

Y5 44 (held, when “the alleged iiegality goes to only a portion of the contract (that does not include the
arbitration agreement}, the entire contraoversy, including the issue of lilegality, remains arbitrable”), Cal.
Code Civ. Proc. § 1281.

"8 Micronair, inc. v. City of Winter Haven, 800 So.2d 622 (Fla. App. 2001){"If the #ial court finds [the
contractor] was reguired to have a contractor's llcense and it did not have one, the contract is void as
against public policy. In that case, the trial court should Tift the stay of fitigation and allow the suit to
proceed”); of. Fla. Stat. § 489.128 (“As a matter of public policy, contracts . . . performed in full or in part
by any contractor whe fails to obtain or maintain a license in accerdance with this part shaii be
unerforceable in law or in equity”).
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(% the agreement olligated che contractor to have “all required Hcenses and permirs -
so that his failure to do so was also a failure to comply with contractual commitments, and

(Zin negotiating the agreement, the contractor had allegedly “fraudulently represented
to the city that it was licensed to perform the work when it wasnot.”

Here then is another thetorical question: Is it really quite sensible to have all these
questions resolved by different decisionmakers?

h. More generally, the fact that perfermance of a contract may implicate a lacal
regularory statute hardly means that all obligations of the contracting parties are necessatily are
acanend. The ways in which a transaction may be tainted by possible “illegality” are infinite
in their variety—especiaily, as Lord Devlin wearily remarked, “in these times when: so much of
commercial life is governed by regulations of one sort or another, which may easily be broken
without wicked intent.™ " T many instances the policies underlying a prohibitory rule may
actuaily best be served by preserving the right of one party to the deal to assert a clamy;® in still
other cases, the strength of such policies may be cutweizhed by the harshness of forfeiture, '

YT St John Shipping Corp. v. Joseph Rank Lid., {1957} 1 Q.B. 267, 288 (1558).

¢ See Restatement, Second, Contracts, § 178 comment ¢ (“When refusal to enforce may frusirate
policy™. See also Yuba Cypress Housing Partnars, Ltd. v. Area Developers, 120 Cal, Rptr.2d 273 (Cal.
App. 2002)(real estate contract was uniawful because developer had violated the state Subdivided
Lands Act; the buyer sought fo rescind the coniract but also sought attorneys’ fees pursuant to a clause
in the contract; held, since "the contract is voidable not void,” “it is not one which neither party may
enforce such that an atiorney fee clause coniained thereln also is unenforceable”; In some cases
“effective deterrence is best realized by enforcing the plaintiff's claim or alfowing some other remedy,”
and to deny plaintiff attorneys’ fees “would permit defendant to henefit from the ilfegality that it
created"); Cohen v. Mayflower Carp., 86 S.E.2d 860 {Va. 1955){owner braught action against contractor
and surety for breach of contract for waterproafing of buildings; held, judgrment for plaintiff affirmed
even though contractor was not licensed as required by statute; "to deny relfief 1o the innocent party in
such cases would defeat the purpose of the statute and penalize the person infended to be protected
thereby™);, Hedia v. McCooi, 476 F.2d 1223 (9" Cir. 1973)(parties entered into an agreement for architectural
services in connection with the construction of a buliding, although architect was not licensed by the
state as required; after the owner terminated the contract "because of the disparity between the estimated
cost and the fow bid" received, the architect was denied recovery for his fees—but the awner was
permitted to recover darmages for the loss of expected use of the building use due to defay).

% See Restaterment of Contracts, Sacond, §§ 178, 181 {“weighing the interest in the enforcement of a
term” and the “public policy against enforcement of a term™); see alsc Rush-Presbyterian-St. Luke's
Medical Center v. Helienic Republic, 980 F.2d 449 {7% Cir, 1993¥suit for the recovery of unpaid hospital
hilts for kKidney transplants: piaintiffs did not have the reguired state “certificate of need’ to operate a
renal transplant center but “propoprtionality is the cormerstone of a rational system of sanctions,” and a
“forfeiture of $200,000 is an excessive punishment for an offense punishable by a fine of only $10,000
and so lightly regarded by the state that it has not sought to impose the fine”); Pearsall v. Alexander, 572
A.2d 113 (D.C. App. 1980)breach of an agreement to share the proceeds of a winning loitery ticket;
“permitting the unscrupuious holders of winning tickets to renege on their agreement and keep the
winnings for thernselves . . . would only reward those wha convert the property of others™); Cilaramanis
v. Hallowell, 613 A.2d 964 {Md. 1992){landlord failed to obtain license for premises as rental property
as required by local housing code and so lease was unenforceable; court nevertheless rejected the
claim by the tenants that “they were enfitled to obtain restitution of the rent they paid during their
occupancy . . . because the rent was paid pursuant to an illegal” lease); Gates v. Rivers Construction Co.,
Inc., 515 P.2d 1020 {Alaska 1973)contract of employment was entered into in violation of American
immigration and nationality laws, and trial court held that the plaintiff alien was barred by the ilegality
of the contract from ciaiming recovery of wages due; heid, reversed; the purpose of the law, to safeguard
American fabor from “unwanted competition,” “wouid not be furthered by permitiing employers knowingly
to empioy excludable aliens and tham, with impunity, to refuse to pay them for their services”).
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“Our cases warn against the sentimental fallacy of piling on sanctions unthinkingly once an
illegatity is found.”'%®

So, for example, while an unregistered home-improvement contractor may generally
notclaim anything from a homeowner, recovery is nonetheless frequently allowed when the
defendant had also been holding himself out as the general contractor for the project. (And
close scrutiny of the practical arrangements between the parties——to determine whether a
defendant had in fact been “acting as a contractor or as a homeowner"—might be thought
peculiarly within the province of an arbitrator).”*! Even in usury cases a blanket rule of
contract invalidity is often replaced by a nuanced adjustmenr—in which, for example, the
usurious interest alone is forfeited, a penalty imposed upon the creditor, and that amount then
set off against any principal owed in addition to interest at a permitted rate.'* The only
interesting question, then, becomes the familiar one—whether there has been assent to have
all one’s rights and obligations determined by an arbitrator '

'** Town Planning & Engineering Asscciates, inc. v. Amesbury Specialty Co., Inc., 342 N.E.2d 708, 711 {Mass.
1476)(Kaplan, J Mpiaintif, who was not a registered professional engineer, sued a client for the wrongful
fermination of a contract under which the plairtiff was to prepare plans and do other engineering and related
work toward the construction of an industrial building for the defendant; “if there was a violation here, § was
punishable as a misderneanor under the statute,” and “we have fo ask whether a consequence, beyond the one
preseribed by statute, should attach, inhiblting recovery of cormpensation”; held, no).

128 E g., Goldman v. Architectural lron Co., 2001 WL 1705117 {S.D.NLY.), affd, 306 F.3d 1214 {2d Cir. 2002){heid,
petition to vacate arbitral award dismissed as arbitrator did not act “in manifest disregard of the law”).

The contractor bere agreed fo fabricate and instali a “cast iron wrought iron and glass greenhouse”™ on the roof
of Ms. Goldman's horne for a price of $158,000. (To Mrs. Goidrman, though, this was not a “greenhouse” at ait
but an “orangerie™--to be modelad on the “magnificent conservatory at the Essex House Hotel in New York
City",  The arbitrator—who was an architect-—was apparently Influenced by the facts that Mrs, Goidman was
herself a principal in a design and contracting company, and that she had acted as a general contractor for
addifionat and extensive renovations of which the greenhouse was but one efement.

22 “The arbitration panel found for Pitcaim on its usury claim, and meticulously calculated its setoff under the
relevant Texas statutery and case law," Pitcaim Entemprises, Inc. v, Universal Computer Consulting, Inc., 45 Fed.
Appx. 183, 185 (3™ Cir. 2002). Cf. Town Planning & Engineering Associales, supra n.120 at 712 (in a case of
llegality, serious but not so serious as fo defeat the action, the plaintiff, though permitted a judgment, might be
made to suffer a sanction through the reduction of his recovery to a quantum meruit less than the contract price”).
'# See Snowden v. Checkpoint Check Cashing, 290 F.3d 631 (4™ Cir. 2002)(there is "a distinction between
entering into & loan agreement with an unicensed lender and not assentng to a ioan agreement at all”; since
plaintiffs allegations “of usurious rates of interest and nondicensure do not relate specifically io the Arbitration
Agreement,” nor “do they underfie a claim that [plaintiff] failed fo assent to the terms” of the agreement, they
cannot justify the denial of a motion to compel arbitration); Siderurgica dei Qrinoce (Sidor), CA. v. Linea
Naviera de Cabotaje, CA, 1999 WL 632870 (S.D.MN.Y.){that a contract of affreighiment “was not the subject of
a public bidding process applicable o staie-owned companies as required under Venezuelan faw” “may be
relevant fo the ulimate validity of the contract,” but if does “not bear upon the understanding and intention of
the persons who negotiated” the contract, motion to compel arbltration granted); Lawrence v, Comprehensive
Business Services Co., supran.112, B33 F.2d at 1162 {"the Lawrences do not contend that the agreement
did not allow the arbitrator to decide purely legal guestions™).

A student note concludes that where lenders or contractors are unlicensed or unregistered, they
necessarily lacked any “signatory power—and thus *the power to compel the arbitration of thair
transgressions”; it appears fo reach such a result by reasoning from the cases that deal with an agent's
“lack of authority,” see text accompanying nn. 59-80 supra. Has Expansion of the Arbitration Act Gone
Too Far?, supra n.91 at 606-607. | need hardly point out that this classic example of mistaking words for
reaity widely misses the mark—since “authority” is never anyihing more than a surrogate for consent,
and does no work at alt where it is the *unauthorized” party who is sesking to compet arbitration.
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¢. What seems to underlie so many of the “illegality” cases is the unarticulated notion that
the enforcement of statutory policy is far too important to be left in the hands of mere arbitrators.
Butno rule that purports to govern “contract formation” can serve any longer as an illicit surrogate
for the exploded idea that arbitral competence dees net extend ro matters of ‘public palicy"—
that ship sailed a long time ago."™ And where the relevant “policy” is that of a state, reserving
adiudication for the courts obviously runs into the further problem of preemption—given that
any presumption against arbitral jurisdicticn is impermissible as a matter of federal law.** If there

' The Supreme Court has rmade it tediously clear that the FAA “pravides no hasis for disfavering agreerments fo
amifrate statutory claims by skewing the otherwise hospilable inquiry info arbirability”; the standard metorical move
is now the assertion that ‘{bly agreeing to abitrate a stafutory claim, a party does not forgo the substantive rights
afforded by the statute; it only subrmits to thelr resolution in an arbitral, rather than a judicial, forurn. Misubishi Motors
v. Soler Chrysler-Plymouth, inc., 473 U.S. 614, 627 (1985). The Supreme Court in Mitsubishi “did not remotely
suggest that some substantive issues are inherently outside the ambit of arbifration, but only that an arbitator cannot
decide an Issue if there is a lirmitation I positive law—stalutory o, of course, contractuai—upon his power to do so,”
Nationa! Railroad Passenger Comp. v. Consolidated Raii Corp., 852 F.2d 1066, 1070 (D.C. Cir. 1990)a court themsfore
cannot “bypass the arbitration process simply because a public palicy issue might arise™), See alsc W. Lawrence Craig,
Uses and Abuses of Appesal from Awards, 4 Arb. Infl 174, 215 (1988)(" is rare that as a defense to an alleged braach
of contract it cannot be claimed fhat the other party was guitty of a RICO conspiracy or has violated some other statite
or mandatory effect, all with the intent of defeating arbitval jurisdiction™. 1 is extremely common fo see fee disputes
between attorneys and clients resolved in arbifration—even though lawyers' fees “are to an exceptional degree
subject to public regulation and supendsion,” so that “excessive” or “unreasonable” fees are proscribed by disciplinary
ndes. The parfies may come fo arbitration through a pre-dispute agreement in the iniial contract, frough voluntary
subrnission after a dispute arises, or in a few states, by nule or stafule aclually making such arbifraion mandatory for
the attomey. Whike it appears that maost of the ¥me arbitration is begun at the iniiative of the client, this is by rio means
nvariably the case. See generally Alan Scoft Rau, Resolving Disputes Over Altomeys' Fees: The Role of ADR, 46
SM.U. L Rev. 2005, 2022, 2046 (1993)In many cases, when allegations of aftomey misconduct (perhaps inserted
for rhetorical effect, or for leverage in the grievance process) are peeled away, al that will rermain is a colorable claim
that in fight of the quality of the senvices rendered, the fee charged was an excessive one. In such a case, an
adjustrment of the fee ordered by the arhiraions is ikely to defuse the dient’s sense of gievance and o appropriaiely
resoive the dispute with some finality, Where more serious misconduct is present, the matter should not end there. But
the more dosely intertwined the questions whether the attomay has committed an ethicat violation and whether his
claimed fee is in fact justfied, the more fikely it is that an initial arbitration proceeding wilt generate useful inforrmation
for the disciglinary process.

1% See generally Alan Scott Rau, “Does Staie Arbitration Law Matter At Ali? Federal Preempfion,” in ADR and the
Law 199 (15" ed. 1999) (“A newly-discovered, but relentless, ‘pro-arbitration’ policy has given rise to a federal
imperialism that inevitably calls into question the legiimacy of ail sorts of state aws dealing with dispute resoiLtion.
The fion is o longer ying down with the lamb; it has, instead, eagery been passing arcund the mint elly’). See also
Nuclear Electric ins. Lid. v. Central Power & Light Co., supra n.108. In this coverage dispute between an insurer and
an insured, the insured resisted arbifration on the ground that under the Texas Insurance Code, any contract of
insurance “entered into by an unauthorized insurer is unenforceahle by such insurer.” This provision, according o the
insured, meant that it could not “propery be said to have ‘made’ any arbitration agreerment whalsoever.” However,
gince under Prima Paint the claim of invalidity challenged not the arbifration clause itself but rather “the entire
poficy"—to which the insured had “wilingly manifested its assenf™—the court held that this claim “must be submitted
o the arbifrator.” The insured, however, had also advanced what purported b be an aiemative argument—that the
insurance Code provisions constituted an “extemal legal constraint on the arbitrability of this dispute,” thereby
foreciosing the aritration of the claims as a matter of law, This strikes me as being very much the sarme thing in &
different guise, and it was in any event rather easily brushed aside—the court poinfing out that the “puteative fegal
constrainis' on the agreement to arbifrate originate from state law” rather than federat law. Cf. Broughton v. CIGNA
Hesalthplans of Califomia, 90 Cal. Rptr.2d 334 (Cal. 1888}, holding thaf the slete legisiature did nat interd that claims
for “public injunctive” relief under the state’s consumer protection statute could be arbitrated, and arguing that
afthough the Supreme Court “has stated generally that the capacily to withdraw staiutory rights from the scope of
arbifration agreements is the prerogative solely of Congress, not state cours or legisiatures, It has never directly
decided whether a legistature may restrict a private arbitration agreerment when it inherently conflicts with a public
statutory purpose that transcends private interests.” Whether this distinclion is meaningfu—or indeed even inteligible—
is questioned in Alan Scoft Rau et al., Notes for Teachers, Processes of Dispute Resolution: The Role of Lawyers (3d
ed, 2002) at V-72, V-73.
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is & case just over the boundary, it must be one where the futility of waiting upon post-award
review is uncommonty seff-evident' ¥ —perhaps blended with the extra added ingredients of a
transaction maluminse,” or an arbioral panel whose fidelity o statutory policy seems dubious, 22

% The Ceurt in Mitsubishi, supra n.124, famously warned that “in the event the choice-of-forum and
choice-of-law clauses operafed in tandem as a prospective waiver of a party's right fo pursue statutory
remedies for anfitrust violations, we would have little hesitation in condemning the agreement as
against public policy,” 473 U.S. at 637 fn.18. However, the recent securities fraud cases brought against
Lioyd's of London—in which standardized contracts commenly joined an English choice-of-law clause
with a choice-of-forum clause giving jurisdiction to English courts—suggest that even this possibility may
be little more thar a hypothetical construct, See, e.g., Lipcon v. Underwriters at Lioyd's, London, 148
F.3d 1285 (11" Cir. 1998)such clauses will not be invalidated "simply because the remedies available
in the contractually chosen forum are less favorable than those available in the courts of the United
States”). A similar aftifude has led some courls to suggest that even a failure on the part of arbitrators fo
apply U.S. antitrust law need not be fatal to the ultimate award. In Simula, nc. v. Autoliv, inc., 175 F.3d
716, 723 n.4 (9" Cir. 1999), the court concluded that “even if Swiss law is applied to the dispute, there
has been no showing that it will not provide [the antitrust claimant] with sufficient protection™ “[Rlermedies
in a foreign forum need not be identical”; the test, said the court, is whether the law applied by the
arbitrators “is so deficient that the plaintiffs would be deprived of any reasonable recourse.”

' Such a case is the subject of Gary Bom's rheforical question: “If a band of robbers agree to divide their
loot, and to arbitrate any resuiting disagreements, does the separability doctrine insuiate the arbitration
clause from the illegality of the underlying contract?,” Born, supra n.103 at 211; see also Soleimany v.
Solelmany, {1999 Q.B. 785, 797 (C.A. 1998}*The English court would not recognise an agreement
between the highwaymen to arbitrate their differences any more than # would recognise the original
agreement o split the proceeds™. But even in such dramatic instances, deference to arbitral competence
in contract interpretation may well be called for: To an advocate's hypothetical in which “a murder-for-
hire custormer prociaims himself by seeking judicial assistance o compe! arbitration,” Judge Ginsburg of
the D.C. Circuit riposted with 2 hypothetical of his own: Suppose that the parties had been using "a
certain trade lexicon, in which otherwise ominous terms have an inoffensive meaning. [t is precisely so
that an arbitrator may interpret and apply those terms that the parties agreed to arbitration,” and so a
court should not “intervene before the arbitrator has determined what the contract means,” National
Rallroad Passenger Caorp., supra n.124, 892 F.2g at 1071,

8 Cf. Harbour Assurance Co. (UK Ltd., supra n.67, {19931 1 Uoyd's L. Rep. at 469:

Thers may be cases in which the policy of the rule Is such that it would be lable to be defeated by
allowing the issue to be determined by a tribunal chosen by the parties. This may be especially true of
contrats d’adhésion in which the arbitrator is in practice the choice of the dominant party.

See aiso Soleimany v. Soleimany, supra n.127 at 800 (*ls there anything o suggest that the arbitrator
was incompetent to conduct such an inguiry? May there have been coilusion or bad faith, so as to
procure an award despite illegality?"); Hammes v, AAMCO Transmissions, Inc., 33 F.3d 774, 783 (7" Cir.
1994) (Posner, J.)arbitration clause may be enforceable even if the dispute concerns the validity under
the antitrust iaws of the container contract—especially “where as in this case there is no suggestion . .
Ahat the arbiirators are themselves a cat's paw of the cartel”). in the leading case of Durst v. Abrash, 233
N.Y.S.2d 351 (App. Div. 1964), aff'd on opn. 266 N.Y.5.2d 806 {N.Y. 1965), the plaintiff sought a
dectaratory judgment to the effect that & purported sale of stock “was in fact a disguise for a usurious loan
agreement.” The defendant's motion to compel arbitration was denied—the court expressing a concem
that otherwise "anyone desiring to make a usurious agreement impenetrable need only require the
necessitous borrower (o consent to arbitration and also to arbitrators by name or occupation associated
with the lending industry.” Yet a few years later, the Court of Appeals had fittle trouble in reversing a
lower court that had attempted lo follow Durst by “restrict{ing] the scope” of an arbifration and ordering
that “the subject of usury [shall] not enter into the presentations or the decision.” In this fater case, it was
the borrower who sought to compel arbitration of the entire transaction: In defending the creditor’s suit
to collect on promissory notes, the borrower had demanded arbiiration and “sought to withdraw his usury
counterclaim without prejudice to raise it in the arbitration proceedings.” So the metion 1o compel
arbitration was not thought to “implicate any of the policy consicerations which disturbed the court in
Durst.” Rosenblum v, Steiner, 403 N.Y.S.2d 716 (N.Y. 1978},
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Butin the nacure of things this seems like 2 trivial concession, merely demonstrating, once again,
how any doctrinal proposition that is entirely unqualified is unlikely to be wise. '

d. Another lesson of the cases is how easy it may be—~but how dangerous—o conflate
questions of “separability” and questions of the scope of review. It does not at all follow that
entrusting the issue of contrace validiey to arbitrators under Prima Faint necessarily and in all cases
entails giving them the final word. Review atsome level to ensure that “public policy” is not being
disserved is of course a famuliar phenomenon that has not been thought incompatible with the
traditional mendated deference to arbitral awards. ' See United Paperworkers Int'l v. Misco, 484
115,29, 43 (1987) {but only “where the contract as interpreted would violate some explicit public
policy that is well defined and dominant, [and] ascertained by reference to the laws and legal
precedents and not from general considerations of supposed public interests™).

Anissue left open in Misco [see 484 1S, ar 45 in.12 | now seems to have heen finally
resolved by Eastern Associated Coal Corp. v. United Mine Workers of Amer., 531 U.S. 57
(2000): fr now appears that it is only when the parties themselves lacked the power to
accomplish a certain result by contract—say, when a party seeks to compel conduct that
would violate some positive law—rthat their agent’s decision to the same effect, in the form of
an award, will be vacated. See 531 U.S.at62-63,67 (labor arbitrator ordered anemployer to
reinstate a truck driver who had twice tested positive for marfjuana; “we must treat the
arbitrator’s award as if it represented an agreement between [employer] and the union as to
the proper meaning of the contract’s words,” so “the question o be answered is not whether
[the driver’s] drug use itseif violates public policy, but whether the agreement to reinstate him
does so”; it was critical that neither Congress nor the Secretary of Transportation “has seen fit
to mandarte the discharpe of aworker who twice rests positive for drugs”}.

2% “Rau draws considerable comfort and self-satisfaction from his faith in temperate and clever lawyerly
distinctions.” Tem Carborneauy, *Le Tournoi Of Acadernic Commentary on Kaplan: A Reply to Professor
Rau,” Mealey's int1 Arb. Rep., April 1897, at pp. 35, 39,

30 See United Paperworkers intl v. Misco, 484 U.S. 29, 43 (1887)(but only "where the coniract as
interpreted would violate some explicit public policy that is well defined and domirart, {and] asceriained
by reference to the laws and legal precedents and not from general considerations of supposed public
interests”).

An issue left open in Misco [see 484 U.S. at 45 fn,12] now seems to have been finaily resolved by
Eastern Associated Coal Corp. v. United Mine Workers of Amer., 531 U,5. 57 (2000} |t now appears that
it is onty when the parties themseives lacked the power o accomplish a certain result by contract—say,
when a party seeks to compel conduct that would violate some positive law--that thelr agent's decision
to the same effect, in the form of an award, wili be vacated. See 531 U.S. at 62-63, 67 (labor arbitrator
ordered an employer to reinstate a truck driver who had twice tested positive for marfuana; “we must
treat the arbitrator’s award as if it represented an agreement between [employer! and the union as to the
proper meaning of the contract's words,” so “the question {o be answered s not whether [the driver's] drug
use itself violates public policy, but whether the agreement to reinstate him does so”; it was critical that
neither Congress nor the Secretary of Transporlation “has seen fit to mandate the discharge of & worker
who twice tests positive for drugs™).

The restrictive standard of review anncunced by Eastern Associated Coal is also consonant with our
usual understanding that in most cases, after all, the parties can enter into "a bana fide compromise of
an issue as to whether a contract fs illegal,” Soleimany, supra n.127, [1989] Q.B. at 801
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- judicial humilicy might well be at its height where the contested “legalides” are of
seripheral social importance, and where the arbitrators seem to have made an honest attempt
on “disputed evidence” to characterize the transaction in the apprepriate way. !

- Inother cases it may be appropriate to engage in 2 mere overt and explicit process of
balencing weighing the strength of the policy invoked apainst the interest in the finality of
awards. In the course of doing so, one would naturally expect a court to calibrate the “level of
opprobrium”™ ¥ tf

hat the violation of any particular statutory rule would seem to present.

3 See, e.g., CVN Group, Inc. v. Delgado, 95 S.W.2d 234 (Tex. 2002). Arbitrators had awarded a contractor a
valid mechanic’s and materigiman’s lien on the defendants’ hamestead. The lower court nevertheless
examined afresh the validity of the liens, noting that “homestead rights have historically enjoyed sacred levels
of protection In our jurisprudence™ It found that the contractor had faited to comply with cerain statutes—
requiring, for example, that the contract be acknowiedged by both parties and filed in a timely fashicn with the
appropriate county clerk—and therefore refused to foreclose. On appeal, the Texas Supreme Court reversed,
as it could not find that the award “clearly violates carefully articulated, fundamentat policy” or that the
arbitrators had "completely disregarded” stafutory requirements:

A debt that indisputably arises from gambiing . . .should have ne greater claim fo judicial enforcement by
cenfimnation of an arbifration award than by fitigation. . . . On the other hand, | is no more against policy to
arbitrate whether a debt has arisen frem gambling or some other activity rendering it unenforceable, as
opposed to some legitimate activity, than it is 1o ftigate the same issue. . . . These are the dlearer ends of a broad
spacirum of cases in some of which a courl should not ignore the plain character of an award, no matter how
the arbifrator characterized i, and in others of which a cour shouid not be permitted fo reassess an arbitrator's
decision on disputed evidence regarding the character of the obilgation. (emphasis in original).

A breader argument for the homeowner—ithat the validity of the fiens could not be arbitrated at ail because
“courts are the exclusive arbiters of whether the technical requirerments for perfecting a mechanic’s llen have
been satisfied”™—was brushed aside, with the sensible observation that the Legislature could not possibly have
“insistfed] on a judicial determination of technical issues . , . while leaving the more substantive issues regarding
the extent of performance and the existence and amount of a debt to arbitration.”

For a similar recent case, in which an exclusive ficense was challenged as unlawful under the Sherman Act but
upheld by the arbitrators, see Baxter intl, Inc. v. Abbett Laboratories, 315 F.3d 829 (7" Cir. 2003). The
defendant’s argument—that “arbitrators are not allowed to command the parties to viclate rules of positive
faw/—was found “rue enough, but whether the fnbunal's construction of [the agreement] has that effect was a
guestion put to, and rescived by, the arbitrators. Thay answered no, and as between fthe parties] their answer
is conciusive." Ensuring that the arbitrators “took cognizance of ihe antitrust claims and actually decided them”
“is as far as our review legiimately goes.”

2 See Westacre nvestmenits inc. v. Jugoimport-SPDR Holding Co. Ltd., {2000} Q.B, 288, 314-315 (C.A.
1989y Waller L.J. dissenting){the trial judge “narrowly came down on the side of uphoiding the finality of the
award. i would seem that if the case had concerned a drug-rafficking contract he might well have taken a
different view but he placed ‘tommercial cormruplion’ ai a different level of opprobrium from drug-trafficking™; cf.
Omnium de Traitement et de Valorisation S.A. v, Hilmarton Lfd., [1999] 2 Lioyd's L. Rep. 222 {Q.B.0), Comm.
Ct.). In Himarton the contract was allegedly illegal under the law of Algeria, which was the place of
performance, but an ICC arbitration was held in Switzerand. The arbitralor decided that “the Algerian sfatute
in question constituted a prohibited measure of a protectionist nature, to ensure that Algeria malntains a state
monapoly on foreign frade; thus ethically speaking, it could not take priority over the parties’ freedom of
contract’; the award was enforced.  Ewan Brown, llegalify and Public Policy—Enforcerment of Arbitral Awards
in England, [2000} Intl Arb. L. Rev. 31, suggests that for a different result in Hifmarton, “the llegality would have
to involve a degree of seriousness such as comuption, fraud, drug trafficking, prostitution or paedophilia such as
to mertt the opprobrium of the English court imespective of the Swiss law position.” A similar fist appears in
Richard H. Kreindler, Aspects of Hlegality in the Formation and Performance of Contracts, [2003] Int't Arb, L.
Rev. 1, 2 {'overlly ilegal contradts” “whose subject matler or purpose is generally considered to cffend ‘public
morality™). I arbitrations govemned by the New York Convention we have become famifiar, here and elsewhere,
with the notion that an asserted “public policy” must somehow be more “fundamental,” more “universal,” than
contingent local policies on which courts might insist in domestic cases. See Parsons & Whitternore Overseas
Cao., Inc. v. Société Générale de fndustrie du Papier (Rakta}, 508 F.2d 968, 974 (2nd Cir. 1974}{only “where
enforcement would viciate the forum country's most basic notions of morality and justice™; Ph. Fouchard et &k,
Traité de PAmitrage Commercial international 1012-1015 {1996); Redfern & Hunter, supra n.5§ at 444-446.
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- But even 2 commitment to de novo judicial review need not completely undercut the
utility of “separabilien.” For in many cases the qualities for which arbizrators are chosen—their
special compezence, perhaps, or their sensitivity to values shared by the partics—might be
decisive in bringing an eflective end to the controversy; ' their “first look” might command
acquiescence, ot might for other reasens ebviate the need ever to take up the question of
“legality” at all.”™* And in most cases, in any event, arbitrators might he expected to deploy

3 CE Agur v, Agur, 298 N.Y.S.2d 772 {App.Div. 1969), appeal dismissed by 313 N.Y.5.2d 866 (N.Y.
1970), in which a separation agreement provided that any future child custody disputes would be
decided by three arbitrators (including an Orthodox rabbi) “all of whom are to be versed in Jewish
refigious taw." The court refused to order arbitration, noting that although such arbitrators "might well be
appropriate for certain questions which could arfse under the agreement, the exclusion of persons
having other and as pertinent qualifications for the determination of custody impairs the efficacy of the
arhitration”-the court itself by taking evidence on the matier could “properly put inta focus the expression
of intent by the parties that Jewish religious law shall be given high place in the factors governing the
cusfody of the child” # now seems settled in New York that custody matters may not in any event be
arbitrated as a matter of *public policy,” e.g., Glauber v, Giauber, 800 N.Y.S.2d 740 (App. Div. 1993}{"the
court's traditional power o protect the interests of children cannot yield to the expectation of finality of
arbitration awards™; in some other states, arbifration agreements may be enforced with the caveat that
a “special’ de novo review of the resulting award is necessary. See Rau et al., supra n.14 at 779-780.
Nevertheless even in this sensitive and highiy requlated area of child cusiody, trust in the
fechnical competence of arbitrators, and a desire to avoid judicial involverment, may in fact combine to
limit the scope of review. This will particularfy be true with respect to the many quetidian and trivial
conflicts that inevitably arise in the course of parenting. When a father, exercising his rights under 2
custody agreement, selected ice hockey as an appropriate extracurricutar activity for his daughter, the
mother objected, and the guardian ad litem appointed under the agreement "concluded that, because
of the iarge time commitment required by hockey” and the need to allow the daughter “sufficient time
to focus on school work,” an aflernafive aclivity should be chosen. The court held that what it characterized
as an arbitral award shouid be reviewed “only for gross errer.” Davidson v. Lafferty, 2002 WL 1943661
{Alaska).
' Few things, after all, will quiet a defendant's “public palicy” chalienge quite as decisively as victory on
other grounds. See Natfiona!l Railroad Passenger Corp,, supra n, 124 {indemnification provisions of
agreement were challenged as confrary fo pubfic policy; since i would have to “uifimately decide” the
issue anyway, the trial court concluded that “it would expedite resolution of this dispute for it {o decice
the public policy issue at once rather than first fo compel arbifration™; held, reversed; *had this case been
submitted to arbitration, and had the [arbitrators} concluded that the contract did not require Amtrak 1o
indemnity Conrail for the damages in issue, the district court would presumably never have had to
address the public policy issue at ali™).
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their talents or experience to provide useful insight or guidance to the ultimate decisionmaker.*®
See, e.g., supran. 124 (usefulness of attorney-client fee arbitration to ultimate disciplinary
proceedings); In the Matter of Connelly, 55 P3d 756 (Ariz. 2002) {“the State Bar should await
the conclusion of fee arbitration proceedings before initiating formal disciplinary proceedings”;
“because fee arbitration determines whether a lawyer charpged a reasonable fee and, if not, the
amount that represents a reasonable fee, the award provides vatuable information for a formal
disciplinary hearing, if one follows”™). Cf. Schoonmaker v. Cummings & Lockwood, 747 A.2d
1017 (Conn. 2000). Here a law firm's partrership agreement ealled for the forfeiture of all post-
retirement benefits if a partner engaged in a competing practice of law within three years after
retirement. Anarbitrator found thata former partner had lost any right to benefits under this
provision, and the oial courc confirmed the award. On appeal, however, the state supreme
court concluded that the trial court should have conducted 2 de novo review, given thar the
award “implicated a legitimate public policy-——facilitating clients’ access to an attorney of their
choice”—and that courts “have greater expertise and knowledge” in the identification and
application of state policy. Nevertheless, even here—"adher[ing] to the long-standing principle
that findings of fact are ordinarily left undisturbed upon judicial review”—the court noted
that it would “defer to the arhitrator's interpretation of the agreements regarding the scope of
the forfeiture upon competition provision.”

¥ See, e.g., supra n.124 (usefulness of attorney-ciient fee arbitration to uitimate disciplinary proceedings);
in the Matter of Connelly, 55 P.3d 756 (Ariz. 2002)(“the State Bar should await the conciusion of fee
arbitration proceedings before initiating formel disciplinary proceedings™ “because fee arbitration
determines whether a lawyer charged a reasonabie fee and, if not, the amount that represents a
reasonable fee, the award provides valuable information for a formai disciplinary hearing, if one
follows™). Cf. Schoonmaker v. Cummings & Lockwood, 747 A.2d 1017 (Conn, 2000}. Here a law fim's
partnership agreement called for the forfeiture of afl post-retirement benefits if a partner engaged in a
competing practice of {aw within three years after retrement. An arbitrator found that a former partner
had lost any right to benefits under this provision, and the trial court confirmed the award. On appealt,
however, the state suprerme court conciuded that the trial court should have conducted a de novo review,
given that the award “impiicated a legitimate public policy—faciiitating clients’ access to an attorney of
their choice”—and that couns “have greater expertise and knowledge™ in the identification and application
of state policy. Nevertheless, even here—"adhet{ing] to the long-standing principle that findings of fact
are ordinarily left undisturbed Upon judicial review"-—the court noted that it would “defer to the arbitrator’s
interpretation of the agreements regarding the scope of the forfeiture upon competition provision.”
Where important statutory policies are thought to be implicated, it seems inevitabie that arbitrators will
increasingly be expected 10 furnish some explanation or rationalization that is considerably more
eiaborate than the naked awards common in domestic commercial arbiiration. A straw in the wind is
Hatligan v. Piper Jaffray, inc., 148 F.3d 197 {2d Cir. 1998)(arbitrators denied relief despite “overwhelming
evidence” of age-based discrimination: In conciuding that that the arbitrators “ignored the law or the
evidence of both,” their failure to explain the award “can be taken into account™).

Professor Posrer has suggested that a desire to ensure respect for mandatory rufes can best be
reconciled with an interest in the efficiency of international arbitration by having courts engage in the
“optimal strategy” of random de novo review—a strategy that would result in “arbitrators frequently
respecting mandatory rules” (since they would “fear the possibility of de novo review™, and in courts
refraining from invariably reviewing awards (“creating savings in congestion”). If parties are "not sure
whether American courts will review arbifration awards or not—and if American courts occasicnally do
review arbitration awards—that would be a good thing." Eric A. Posner, Arbitration and the Harmonization
of Iniernational Commercial Law: A Defense of Misubishi, 39 Va, J. Intl L. 847, 651-52m 667-68
(1989}
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e. And what are we to make, finally, of the sudden proliferation of cases in which
contracts that forbid the award of punitive damages (or of attorneys’ fees, or other relief
guaranteed by statute) are challenged as being outside the permissible ambit of arbitration for
reasons of “public policy™? The most appropriate way to treat such cases, [ would suggest,
fotlows directly from everything that | have written above,

- Let's begin by considering a contract for the sale of textile goods; under the terms of
the agreement, the buyer may not recover any consequential damages, and he may in nc
event recover anything more than “the difference in value on date of delivery between goods
specified and goods acrually delivered.” Although the rotal purchase price was only $984, the
buyer claims $7313 in damages, and the arbitrarors award $3780. Even anaked award of this
amount might be explained by an implicit arbitral finding that the contractual limiration of
remedies should be set aside as “unconscionable” —or that “the custom and usage in the textile

industry was such that clauses of this nature are never given effect.”#

% One can without difficulty imagine still other rationales that might conceivably support the award.
The damage [imitation might have been “waived.” Alternatively—and particularly in the harsher days
before First Options v. Kaplan, see fext accompanying nn, 23549 infra—-it might be thought that merely
arguing the point before the arbitrator “could be deemed as a submission to the arbitrator of the amount
fo be awarded,” Granite Worsted Milis, inc. v. Aaronson Cowen, [td., 287 N.Y.5.2d 765, 769-770 {App.
Div, 1988}, rev'd, 306 N.Y.S.2¢ 934 {N.Y. 1959}, I does not, finally, seem to have been urged that 2
$3780 award could be justified quite consistently with the contractual limitation if the arbitrators had
found the fair market value of the goods o be substantially in excess of the purchase price on the date
of delivery. ’

in Granite Worsted the New York Court of Appeals heid nevertheless {4-3) that the award should nat have
been confirmed, and that the matter should be “remitted to the arbitrator”; While the arbitrator may
indeed refuse to enforce the clause on such grounds, it was necessary for the award fo “indicate that he
has in fact deliberately and intentionaily exercised that power so that judicial review can proceed
without the need for speculation as to what has In fact occurred in the arbitral tribunal.” 306 N.Y.S.2d at
§39. Even this weak ground for vacatur seems o have been bypassed in later New York cases, see, e.g.,
Tilbury Fabrics, Inc. v, Stllwater, Inc., 450 N.Y.S.2d 478 (N.Y. 1982){the “mere possibility” that an arbitral
award inciuded consequential damages, “award of which was expressly prohibited by the contract,” "is
not ensugh to permit the award to be disturbed”); Silverman v, Benmor Coats, Inc., 473 N.Y.5.2d 774,
779 (N.Y. 1984)("to infer a fimitatian {on the power of the arbitrator] from the substantive provisions of an
agreement . . . .is fo involve the cours in the merits of the dispute”; to the extent that Granite Worsted
Mills holds anything to the contrary, it is overruled).

Similar results will be reached in similer cases where a seller seeks hefore arbitration fo "eliminate from
the scope of arbifration those demands which seek recovery of consequentiai damages”; see Allen
Knitting Milis, Inc. v. Dorade Dress Corp., 333 N.Y.S.2d 848 {App. Div. 1972)(*fi]ssues concerning the
applicability of the damage limitation clause, its enforceability in this particular instance, its validity,
and any other issues conceming the question of the amount of damages recoverable in the face of such
provision are for the arbitrator to determine™); United Engineers & Constructors, Inc. v. Imo Industries,
Inc., 1993 WL 43016 (Del. Ch.){limitation of liability clause “in no way restricts the arbitrator's authority
to decide '[alll claims, disputes and other matters in guestion'™, the "strong public policy in favor of
arbitration . . . .would be vitiated” if the courts, “under the guise of defining the scope of the arbitration
agreement, in effect decided the dispute™. Cf. Farkar Co. v. R.A. Hanson DiSC, Lid., 604 £.2d 1 (2d Cir.
1878}, in which the Second Circult chose to follow Granite Worsted Mills by hoiding that “the district
sourt should direct the arbitrators to be bound by the limitation of damages provision uniess in a
separate defermination expressed in the award they find the provision to be unconscionable,” The court
also made a separate finding that in the case before i, “the defense of unconscionabifity is not so clearly
frivolous as to bar its consideration as a question of fact”; it is criticized for performing this pre-arbitration
fitering function in lan R. Macnreil et &, supra n.19 at § 15.1.6 {‘f would be betfer in such cases . . .
simply to let the matter go to the arbitrator”).



226 Alan Scott Rau

- Wow let’s move on to a contract for the residential application of pesticides—here,
similazly, the agreement limirs the consumer to the exclusive remedy of having the company
“re-treat” the property, and bars the arhitrator from awarding “consequental, exemplary, or
punitive damages."*" what [ have written in sections “c.” and “d.” above is ag all persuasive,
then it follows that here, too, the arbitrators must have the power to determine the
“unconscionability” of this damage limitation'®—and, if they choose to set the clause aside,
the power to award damages for personal injury. ¥

- And essentially the same analysis is called for, T think, where itis a federal stanue that
appears to make particular remedies available to agerieved plaintiffs.!® This is in parg, once
again, a simple question of fumoring arbitrators should they ever critically assess a contractual

97 Carll v. Terminix Int? Co., L.P., 793 A.2d 921 (Pa. Super. 2002)}homeowners and n¥nor chiidren sued
for physical injuries suffered through the negligent application of pesticides; heid, "if would be
unconscionable and against public policy to compel arbitration™).

28 Cf. id. at 925 (UCC § 2-719(3), providing that the “limitation of consequential damages for injury to
the person in the case of consumer goods is prima facie unconscicnable,” “lends support to our conciusion”).
3 Cf. Smith v. Gateway, Inc., 2002 WL 1728615 (Tex. App.-Austin). Here a consumer ordered a
computer from Gateway and, when it did not cperate properly, unsuccessfully attempted to return it
The purchase agreement barred the arbitrator from awarding “special, exemptary, consequential,
punitive, incidental or indirect damages, or attorneys' fees." The case was crdered to arbitration, and
the arbitrator concluded (apparently in dictum) that Gateway's attempt to limit the award of damages
and attorneys' fees allowed by the state Deceptive Trade Practices Act was “contrary to public policy”
and “unenforceable.” However, the arbitrator also concluded that Gateway had in any event not
violated the DTPA-—and so he merely awarded the consumer what was apparently the price of the
compuier, making each party responsible for its own attorneys’ fees. The consumer’s argument on
appeal was cwious—a rare exercise in abstract reasoning: Since the agreement in principle viciated
the DTPA, he contended, he should never have been ordered to arbitrate in the first place. The courl
inevitably disagreed: Ordering arbitration was appropriate because “the claims of unconscionability
were for the arbitrator to decide”; most significantly, the court noted that had the consumer in fact
prevailed on the merits of his DTPA claim, "the arbitrator might have awarded him the damages
allowed” by the statute. Cf. Lozano v. AT&T Wireless, 216 F.Supp.2d 1071 (C.D. Cal. 2002){court found
that a contractua! limitation on punitive damages was not “substantively unconscionabie,” but noted at
the same time that “f the arbitrator appointed by the American Arbifraticn Association finds that the
iimit on punitive damages goes beyond the law, such a limitation will not take effect”).

“0 To that effect see, e.q., Larry's United Super, Inc. v. Werrtes, 253 F.3d 1083 (8" Cir. 2001){group of
independent retail grocers filed suit against wholesale supplier for excessive charges; held, “[w]hether a
prospective waiver of punitive damages violates the public policy underlying RICO's treble damages
provision is a matter for the arbitrators in the first Instance when fashioning an appropriate remedy if a
RICO claim is proven {0 the arbitrators’ safisfaction, and we express no views on the issue at this time");
Thompson v. irwin Horme Equity Corp., 300 F.3d 88 {1* Cir. 2002K{TiLA; “[alrbitration is the correct initial
farum for the Thompsons to air their objection to the attorney’s fees provision in the arbitration agreement”);
cf. Great Western Mortgage Corp. v. Peacock, 110 F.3d 222 (3 Cir. 1997){sexual harassment claim
based on state law, where employment agreement provided that arbitrator could not award punifive
damages; held, “the party challenging the validity of such waivers must present her chalienge to the
arbitrator, who will determine the validity and enforceability of the waiver of asserted state law rights”; [i]t
would be anomalous for a court to decide that a claim should he referred o an arbitrator rather than a
court, and fthen, by deciding issués unvelated to the guestion of forum, foreciose the arbitrater from
deciding themy”; Arkcom Digital Corp. v. Xerox Corp., 289 F.3d 536 (8" Cir. 2002){terminated franchisee
brought suit under state Franchise Practices Act, and aileged that the arbitration agreement was
unenforceable because the arbitrator was prohibited from awarding remedies expressty authorized by
the statute; held, “issues of remedy go to the merits of the dispuie and are for the arbitrator o resolve in
the first instance™.
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waiver of damages and find it wanting. ' 1o be sure, our eartier discussion of judicial review
suggests that in many such cases there may be something more at stake—that arbitrators may
actually be encowraged or extected to do the right thing.** But in any event, to say that parties
cannot be sent to arbitraton because

@ Arbitrators, as mere “creatures of contract,” “are not judges with expertise in
interpreting the law™; ™ or because

@} Compelling arbitration would “would amount to giving effect to a prospective waiver
of substantive statutory rights,”*is quire obviously unacceptable—if only because the Supreme
Court has time and again, over the course of two or three decades, routinely stapped down
simularly distrustful assessments of the arbitral process.

“1 Cf. Paladino v. Avnet Computer Technologies, inc., 134 F.3d 1054, 1061 (11* Cir. 1998){Cox and
Tjoflat, JJ.). Here an employment contract authcrized the award of damages "for breach of contract
only,” and barred “an award of other damages.” Two of the three sitfing judges found that the arbitration
clause “nciudes Title VI claims within is scope”—but held that arbitration of such claims could not be
compelled because the employee had been denied “the possibility of meaningful relief.” One argument
was to the effect that *if an arbitrator were to award [the employee] classic Title Vil reliel such as back pay
or reinstatement, a court applylng the FAA couid vacate the award.” But the preceding discussion
suggests that this dictum is totally misguided: Certainly to the extent that such remedies might be
thought fo be mandated by positive law, it would be error to vacate the award on the ground that the
arbitrator had “exceeded his power.” See also Smith v. Gateway, n.139 supra,
#2 Cf. Mitsubishi Motors, supra n, 124, 473 U.S. at 637 fn.19; Although the parties’ contract in Mitsubishi
contained a choice-of-law ciause calling for #he application of Swiss law, the ICC's amicus brief thought
it “unlikely” nevertheless that the arbitrators would apply Swiss law fo the respendent’s Sherman Act
claim, thereby wholly disptacing American faw; the petitioner agreed that the claims had been submitted
to the arbitrators on the basis that American law would apply. Cf. Andreas Lowenfeld, The Mitsubishi
Case; Another View, 2 Arb. int'l 178 {1986){‘mandatory law” “‘cannot ordinarily be avoided by party
choice of law” in the same way as, say, the faw governing the extent of implied warranties, or the
measure of damages for breach of contract). See also Spinetli v. Service Corp. int, 324 F.3d 212 (3d Cir.
2003)provision requiring each party to pay its own aftorneys' fees “runs counter to statutory provisions
under Titte VII"; cases like Great Western Marigage Caorp. v. Peacock, supra n.140, “did not foreclose the
ability of courts to examine public policy arguments”).
42 Brief of Respondents, PacifiCare Health Systems, inc. v. Book, 2003 WL 144669 (U.S. Brief, 15}
4 Brief of Public Citizen, Inc. As Amicus Curiae in Support of Respondents, PacifiCare Health Systems,
Inc. v. Book, 2003 WL 133077 (U.S. Brief, *2); see also Morrison v. Circuit City Stores, Inc., 317 F.3d 8486,
870-72 (6" Cir. 2003){employment agreement fimited punitive damages to the greater of $5000 or the
sum of & claimant's backpay and front pay awards; held, “the enforcement of the arbifration agreement
would require [the plaintiff] to forego her substantive rights to the full panoply of remedies under Title
Vi,

in State ex rel. Dunlap v, Berger, 567 S.E.2d 265 {W. Va. 2002), a consurner contract with an
arbitration ctause prohibited any award of punifive damages. The court found such damages “essential
fo the enforcement and effective vindication of the public purposes” underlying state consumer protection
law, held the clause “clearly unconscionable,” and declined to compel! arbitration:
Obviously fthe consumer} has no absolute entitlement to such damages, but he does under West
Virginia law have a legal entittement o them, if he can prove their legal basis. The question is whether
[the retailer}—by pracing miting language in &n adhesive contractual provision relating to arbitration—
may ahsoiutely and categorically shield itself (and others) from an tmportant sanction that is provided
by West Virginia law for the benefit of the public. Our answer s that [it} cannot do sc.
id. at 280 fn. 11 {emphasis in original). There is no indication whatever that the court even considered
the possibility that the issue of "unconscionability” could be submitied to the arbitrators themselves, i
this is not willful blindness, it must then surely be the result of incompetent lawyearing.
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It is in this last group of cases, however, where recent auchority has been particularly
incoherent. There are judicial decisions thar rake it as axiomatic that it is for a court to
determine whether an arbitation clause contains provisions “defeatfing] the remedial purpose”
of a federal statute—-and that where the answer appears to be “yes,” arhitration cannot be
compelled.' And there is abundant commentary in which the same tired a priori assertion is
trotted out in the guise of argument.'® Indeed there seems te be something of a competition
gaingon te find the most tendentious way possible of posing the question: To posit, for example,
that a limitation on statutory remedies amounts to “a limitation on the authority of atbitrators”
is naturally intended to suggest that this must be a matter for judicial determination—for what
power can arbitrators have thatis not given them by the contracting parties? And where the
arhitrators do lack such “authority” to award the full panoply of statutory remedies, who bura
court can decide whether the claim itself can be arbicrated?'¥ The notion that such a
limitation on remedies thus implicates “arbitrability” may even be buttressed by the fortuities of

¥ E g., Patadino, supra n.i41 at 1062 (Cox & Tjoflat, JJ.)(Title VII; “the arbitrabllity of such clairms rests
on the assumption that the arbitration clause permits relief equivalent to court remedies”™; a clause that
limits remedies (o “damages for breach of confract oniy” is therefore unenforceable);, Gambardella v.
Pentec, inc.,, 218 F.Supp.2d 237 (0, Conn, 2002)atiorneys’ feas; “Ibly denying [the plainti#] access (o a
remedy Congress made availgble to ensure that vioiations of Title VIl are effectively remedied and
deterred, the arbitration agreement . . . impermissibly erades the ability of arbitration o serve those
purposes as effectively as litigation”); In re Managed Care Litigation, 132 F.Supp.2d 989 (S.D. Fla.
2000), aff'd sub nom. In re Humana inc. Managed Care Litigation, 285 F.3d 971 (11" Cir, 2002}, rev'd
sub nom. Pacificare Meatth Systemns, Inc. v. Book, 2003 WL 1791225 (U.S.}RICO; the “prohibition on
extra coniractual damages . . . prevents [the plaintiff} from obtaining any meaningfui relief for his
statutory claims™); c¢f. Ex Parte Thicklin, 824 S0.2d 723 (Ala. 2002){action for breach of express and
implied warranties; “if violates pubfic policy for a party to contract away its liability for punitive damages,
regardiess whether the provision doing so was intended to operate in an arbitral or a judicial forum®;
therefore "enforcement of this portion of the arbitration agreement” would be “unconscionable™).

& See, eg.Margaret M. Harding, The Redefinition of Arbitration By Those With Superior Bargaining
Power, 1999 Utah L. Rev. 857, 822 & fn. 375;

[Prima Paint] does not mandate that the arbitrator determine if the arbitration clause restricting or
Hrmiting statutory rights violates puhbiic policy or is otherwise unenforceable. . . .The claim that an
arbitration clause is invalid because it improperly restricts statutory remedies shoutd be distinguished
from the situation where the parties in the container confract exclude certain types of damages

The reader will note how neatly the question is begged: It is only “the container contract” that excludes
other types of damages, but the restriction of “statutory remedies” somehow necessarily implicates the
“arhitration clause” itself.

! See Ceddington Enterprises, Inc. v. Werries, 54 F, Supp.2d 935, 941-42 (W.D. Mo. 1999}, rev'd sub
nom. United Super, Inc. v. Werries, 253 F.3d 1083 (8% Cir. 2001)}{RICO; “[t}he arbitraiors wili not award
punitive, consequential, or indirect damages”; this “is a #imitation on the authority of arbitrators, something
the parties can doubtiess agree to—even if thelr agreement means that arbitration provides inadeguate
remedies and cannot be enforced");, Harding, supra n.146 at 923 (“a defense to arbitration based on
public policy stemming not from the unsuitability of the claim for arbifration but rather from the
unsuitability of the particular arbitral scheme crafted for determining the claim does indeed challenge
the vaiidity of the arbitration agreement and the arbitrability of the dispute”); Brief of Respondents,
PacifiCare Health Systems, Inc. v. Book, 2003 WL 144669 (U.S. Brief, "5} The arbitration provisions in
this case provide express limitations on the authority of the arbitrator,” and so *the arbitrator cannot
adjudicate whether the restraint is an impermissibie limitation on the party’s federal cause of action™,
Terrell v. Amsouth investrent Services, Inc., 217 F.Supp.2d 1233 (M.D. Fla. 2002){contractual provisions
“limit or preciude the statutory remedies in this whistle-blower case,” and so the arbitrators do not “posseass
the powets necessary to impiement the vast remedies available” under the siatute”; accordingly, “this
Court cannot compel arbifration™,
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drafting—by the fact, say, that the offending provision is physically located in the arbitration
clause itself rather than elsewhere in the contract.™ Cf, Harding, supra n.146 at 924.25
{criticizing Johnsen v Hubbard Breadcasting, Inc., 940 E Supp. 1447 (D. Minn. 1996), onthe
ground that it “did not involve a situation where the parties in the container contract excluded
certain categories of damages that could be recovered if a dispute were to arise; rather, the
arbitration provision itself contained the conditions and ¥mitations”) (emphasis added).

But if legal objections can thus be created and disposed of through the simple use of
our cut and paste buttons, then surely we are engaged in the most fatuous of exercises,

On the other hand, we can readily find alternative characterizations, which admittedly
are no less tendentious—but then again, noless plausible. Suppose that the issue—“whether
the plaintiff can recover statutory damages or attomeys’ fees”—is treated as one more claim ot
dispute within the scope of the arbitrazion clause; suppose further that in pursuing this inquiry

the decisionmaker is presenited with some more precise questions:

" Cf. Harding, supra n.t46 at 924-25 {criticizing Johnson v. Hubbard Broadcasting, Inc., 840 F. Supp.
1447 (D. Minn. 1996}, on the ground that # “did not involve a situation where the parties in the container
coniract excluded certain categories of damages that could be recovered if 2 dispute were to arise;
rather, the arbitration provision itself contained the conditions and limitations™}{emphasis added),
| cannot bring myself {0 believe that contracting parties are likely o perceive any distinction in meaning
whatever among the foliowing provisions:
“The arbifrator shall not have the pawer or authorlty to hold Terminix responsible for . . . indirect, special,
incidental, consequential, exemplary or punitive damages,” Carlt v. Terminix intl Co., L.P., supra n.137;
“The arbitrators will not award punitive, consequential, or indirect damages.” Coddington Enterprises,
inc., supra n. 147;
“Neither party . . . shall have any liability to the other for any punitive damages . . . or any other indlrect,
special, exemplary, incidental, or consequential damages,” Arkcom Digital Corp., supra n.140,
These are all instructions to the arbitrators—wherever they appear, or however they are phrased. |s alt
of our case taw to consist of advice to the drafters of Terminix contracts to “go off and try again™?
Paying aftenticn to precisaly where the limitation of remedies is located In a contract is
sometimes used as & makeweight to uphold the power of arbltrators to rule on the validity of the clause.
E.g., Siverman v. Benmor Coats, Inc., supra n,136 {“any fimitation upon the power of the arbitrator must
be set forth as parl of the arbifration clause itself'); Beaver Coaches, Inc. v. Revels Nationwide R.V. Sales,
Inc., 543 Sp.2d 359 (Fla. App. 1889) {the trial court’s holding “that a limitation of remedies outside of the
arbitration clause limits the arbifrator's power” was erroneous; “because no limitation of remedies is
contained within the broad arbitraticn clause involved herein, the denlal of arbitrability” is reversed)
(emphasis in original). If the reasoning here is no less silty, at least the result is considerably less
troubling.
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- Far openers, is the contractual limitation of remedies properly interpreted as a “wadver”
by the plaintft of the recovery otherwise made available by statute?i#

i so, is the plaindff able to waive this recovery? More precisely: Are, say, “sophisticated
groups of doctors” who contract with a managed care company'™ the sort of plaintiffs who in
these circumstances need the protection of an unwaivable rule? For commercial parties in
high-stakes cases, the appropriate trade-off between litigation and informal fustice may
sometimes take the form of choosing a more intensive form of judicial review; an alternative
bargain might call for reducing the risk of excessive damage awards. '

- Andin any event, is it sensible to address either of these concerns in the form of an
interim decision preceding the merits? Might they not instead be the focus of atiention ata
later point—once the predicate of Hability has been established, and an appropriate remedy
needs to be crafted?

** The agreements in PacifiCare Health Systems v. Book, 2003 WL 1791225 (U.S.} prohibited the
arbitrators from awarding, respectively, “punifive” or “extraconiractual” damages. The district court
concluded without discussion that these provisions applied to bar the recovery of RICO treble darnages,
see 132 F.Supp.2d at 1000-1001. However, the defendanis-—unconvincingly, but | think not frivolously—
maintained that the agreements did not actually prevent an award of such damages, Petitioners’ Brief,
PacifiCare Health Systems, Inc. v. Book, 2002 WL 31789394 (U.S. Pet. Brief} at *29-*33 (“Even if the
Court were to determine that RICO treble damages have a punitive component, as the Court has done
in some other {reble damages contexts, they are not ‘punitive” for purposes of interpreting the scope of
an arbltralion clause”). The Supreme Court agreed that at least the terms of the agreement were
“ambiguous,” and the intent of the parties “uncertain™—and that the meaning of these remedial limitations
was therefore a question for the arbitrator: “fWie think the prefiminary question whether the remedial
limitations at issue here prohibit an award of RICQ treble damages is not a question of arbitrabiiity.”
2003 WL 1791225 at *4 & fn.2,

See also, e.g., DeGroff v. MascoTech Forming Technologies-Fort Wayne, Inc., 178 F, Supp.2d 896 (N.D.
Ind. 2001). Here, similarly, the empioyer's "Corporate Dispute Resolution Policy” provided that the
expenses of attorney representation shall be “the sole responsibility of the employee.” But at the same
fime the "Policy” allowed an arbitrator to grant *such other reilief as may be In conformance with
applicable principies of commen, decisional, and statutory law in the relevant jurisdiction.”

0 in re Managed Care Litigation, supra n.145, 132 F.Supp.2d at 998.

15 See, a.g., Alan Scolt Rau, Contracting Qut of the Asbitrafion Act, 8 Amer. Rev. of Int'| Arb. 225, 245-
46, 259-60 {1997):

So in high-stakes cases | can imagine that a desire 1o ensure predictability in the application of legal
standards, a desire to guard against a “rogue {ribunal,” or against the distortions of judgment that can
often resuit from the dynamics of tripartite arbitration—may ali weigh heavily in the decision to limit by
contract the binding effect of an arbitral award. Partles who, through risk aversion or inadequate
confidence, have ex ante the perspective of a “potential loser” may particularly be impelied in this
diraction.

Cf. Metro East Center for Conditioning & Health v. Qwest Communications Intl, Inc., 284 F.3d 924, 925
(7™ Cir. 2002)(Easterbrook, J.}{confractual cholce of the "American Rule” for attormeys' fees in arbitration;
“identifying 2 high-value tegal right does nat show that the right must be off limits to economic activity
between consenting adulis”; “the more valuable tha right, the more the customer can get in exchanga”).
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Framed in this way, all these questions begin very much to look as if they belonged to
the realms of interpretation and appreciation of context—rthat i, to the marters of substance
that have been rourinely entrusted to arbirrators, '

On this view of the question, then, it sheuld only be in the most narrowly delimited
class of cases thar claims of “ilfegality” or “unconscionability” must be reserved for judicial
decision. These are the cases in which the putative defect is “wrapped up,” or “enmeshed,” in
the very process of arbitration—to the point indeed that it would be difficult even ro imagine
a tribunal able to reconstitute itself by setting the offending provision aside. As usual, concrete
illustration seems more helpful than mere metaphor in making the point clearer.  am referring,
for example, of challenges to:

- the impartialiey of the arbitraton'* or

"2 The discussion in the text was written before the Supreme Court handed down its decision in
Pacificare Heaith Systems in Aprit 2003, see n.149 supra. In light of the Courl's quite unsurprising
opinion, | can't think of anything to change or add. See also the discussion at text accompanying nn.
270-277 infra,

See also Mastrobuono v. Shearson Lehman Hutton, Inc,, 514 U.S. 52, 58, 60 fn.4 (1995){"the case
before us comes down to what the contract has to say about the arbitrability of petitioners’ claims for
punitive damages,” and in determining that the parties’ choice of New York law was not intended to bar
the award of punitive damages, “our interprefafion accords with that of the only decision-maker arguably
entitted to deference-—the arbitrator™); McCaskiil v. SCi Management Corp.,, 298 F.3d 677, 680 & fn.1
(7" Cir. 2002){Title Vil; provision in agreement that each party “shall pay its own gosts and atiorneys’
fees, regarciess of the outcome of the arbitration,” was conceded by employer to be unenforceable; the
empioyer has therefore “waived the intertwined issues of severability and construction of arbitration
agreements by the arbitralor and may not now raise them on rehearing}{emphasis added}.

5t E g., Hooters of America, Inc. v. Phillips, 173 F.3d 933 {4 Cir. 1999)under the employer's arbiiration
rules, “the employee's arbitrator and the third arbifrator must be selected from a list of arbitrators created
exclusively by [the employer]”; “{gliven the unrestricted contro! that [the employer] has over the panel,
the selection of an impartial decision maker would be a surprising result”); Murray v. United Food &
Commercial Workers Int’l Union, 289 F.3d 297 {4 Cir. 2002){"A single arbitrator shall be chosen by the
alternate strike methed from a list of arbiirators provided by the President’s office [of the employer]”,
held, "we again refuse to enforce an agreement so utterly lacking In the rudiments of even-handedness™).
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- the site of the arhitration,™ or

' E.g., Patterson v. {TT Consumer Financial Corp,, 18 Cal.Rptr.2d 563 (Cal.App. 1993), Plaintiffs were
“‘unsophisticated borrowers of limited means” whose agreement with a finance company provided that
disputes “shail be resolved by binding arbitration by the National Arbitration Forum, Minneapolis,
- Minnesola.” According to the NAF it was apparently “not possible” before & ciaim was brought to advise
a claimant what the actual location of the hearing would be, but the court suggested that "the provision
on its face suggests that Minnesota would be the locus for the arbitration.” The arbitration provision was
found to be “uncenscionable and thus unenforceable™ *While arbitraticn per se may be within the
reasanable expectation of most consumers, if is much more difficult to belleve that arbitration in
Minnesata would be within the reasonable expectation of California consumers.” | am not sure whether
the probiem here was (2} that the piaintiffs actually had to go fo Minneapolis—or {b) that the contract
was so drafted that the plaintiffs might be deceived into believing that they had to go to Minneapolis.
| guess it really doesn't rmatler, See also Bank v, WorldCom, Inc., 2002 WL 171629 (N.Y. Sup. Ct.){*There
could hardly be a more unconscionable provision than one which requires a consumer who wishes to
dispute a billing matter, no matter how small, to travel to Washington, D.C., despite the fact that the
arbitration organization selected by Defendant has offices throughout the United States”, nevertheless
the court “uphoids Washington, D.C. as a venue for the arbitration™).
The arbitration “distant forum” cases seem curicusly uninformed by the Supreme Court's decision in
Carnival Crulse Lines, Inc. v. Shute, 499 U.S, 585 (1991) (Washington consumers injured on defendant’s
cruise ship held to forum selection clause requiring suit in Florida; while “forum-selection clauses
contained in farm passage confracts are subject to judicial scrutiny for fundamental fairness,” plaintiffs
have not satisfied the “heavy burden of proof’ required “to sef aside the clause on grounds of
inconvenience"); see aiso Effron v. Sun Line Cruises, inc., 67 F.3d 7 (2d Cir. 1995)(clause selecting
Greece as forum for fitigation “should not be negated unilateraily by plaintiff's conclusory asseriions that
she cannot afford to travel to Greece, that she would be afraid to stay at a strange city, that she does not
know any Greek lawyers, etc.”).
in any event, of course, chatienges on this ground are rarely successful in a cornmercial setting, see Alan
Scott Rau et al., Rau, Sherman & Shannon's Texas ADR & Arbiration: Statutes and Commentary 164
{West 2000 ed.). But cf, Bolter v. Superior Court, 104 Cal. Rpir.2d 888 (Cal. App. 2001){dispuie between
“large wealthy international franchiser” and "smail *Mom and Pop’ franchisees located In California”;
"itlhe agreement requires franchisees wishing fo resolve any dispute to close down their shops, pay for
airfare and accommadations in Utah, and absorb the increased costs associated in having counsel
familiar with Utah law™).
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the filing fee required to set the process in motion, ' or

1% See, e.g., Teleserve Systems, Inc. v. MCI Telscommunications Corp., 859 N.Y.S.2d 659 {App. Div. 1997)under
MCI Tarfff applicable to disputes with telephone service custormers, a flling fee of $204,000 was required;
held, “flling fee is patently excessive and bears no reasonable refation o the arbifration forum's administrative
expenses In processing the claim™y; Brower v. Gateway 2009, Inc., 876 N.Y.5.2d 568 {App. Div. 1888)under
ICC Rules, purchaser of cormputer would be required fo pay filing fee of $4000; heid, “the designation of a
financially prohibitive forum” renders clause unenforceable; case remanded “so that the parties have the
opportunity to seek appropriate substitution of an arbitrator” pursuanrt to § 5 of the FAA). A ludicrous case at
the extreme——which surely is nof intended as a reasoned appllcation of current law, except perhaps in
California—is Ingle v. Circuit City Stores, Inc., 328 F.3d 1185, 1177 (3" Cir. 2003). Here a filing fee of $75 was
heid to be “substantively unconscionable” because & is “not the type of expense that the employee [wouid}
be reguired to bear” in court: Since the fee was to be paid “directly to [the employer] rather than to the
arbitration service,” this meant that in effect “the employee is required to pay fthe empioyer] for the privilege
of bringing & compiaint,” which may weli ‘deter employees from initiating cornplaints.”

Chbviously, substantial fiing fees may affect the claimant's very access to the arbitral forum—at least to the
extert that such fees are not advanced by the attorey-entrepreneur.  But then, the fees of the arbifrators and
the administrative fees of the institufion may have precisely the same deterrent effect—particularly where the
panel or the institution is prudent enough 1o require an advance deposit, see AAA, Commercial Arbitration
Rutes, R.54 {AAA may require the parties o deposit *in advance of any hearings” such amounts as it deams
necessary to cover the expenses of the arbilration, Including the arbitrator's fee); Craig et al., supra n.48 at ch.
14 {"Advance to Cover Costs"). See Ting v. AT&T, 182 F.Supp.2d 902, 934 (N.D. Cal. 2002}, affd, 319 F.3d
1126 (9% Cir. 2003){claimant’s “potential cost before arbitration begins would be $58007 “{tihe arbirator's
authority to alter the allocation of the costs of arbitration at the conclusion of the case does iiftie to mitigate
the cost of buying i’ arbitration™).

On the cther hand, where the costs will abide the result, the matter seems quite different: £.g., Morrison v.
Circuit City Stores, Inc., supra n.144 at 654-55 (clause required employer to advance all arbitration costs,
but-—following tssuance of the award—each party was to pay one-half of the costs of arbitration, unless the
arbitrator used her discretionary power to impose all costs on the losing party). In such cases, it cannot suffice
merely to advance a simplistic comparison between {2) the fees of the arbitrator and of the administering
Institution, and {(b) the institutlonal costs of invoking the judicial system. Such a comparisen is patently
unrealistic—if only because such a partial view takes no account whatever of all the burdens—all our pre-trial
and appellate practice—that will be minimized by an alternative process that requires less “lawyering.” See
Michael H. Leroy & Peter Feullle, When Is Cost An Unlawfui Barrier to Alternative Dispute Resolution? The
Ever Green Tree of Mandatory Empioyment Arbitration, 50 U.C.LAA. L. Rev. 143, 164 {2002)comparing the
costs of arbitration and #igation “on a fotal cost basis™). But for an apparent failure to appreciate even this
simple point, see Philips v. Associates Home Equity Services, Ing, 179 F.Supp.2d 840, 846 (N.D, HL
2001¥"the cost of pursuing arbitration” *is tkely ta be at least twelve times what it currently cosis to e a case
in federal court"emphasis added); Ting v. AT&T, 319 F.3d 1126, 1151 (9" Cir. 2003}agreemeant reguired
customers to spiit arbitrator’s fees with AT&T, “the scheme Is unconsclonable because It imposes on some
consumers costs greater than those a complainant would bear if he or she wouid file the same complaint in
court”emphasis added}; Torrance v, Aames Funding Carp., 242 F.Supp.2d 862, 875 (D. Ore. 2002)(requiring
payment of arbitrator's fees, "as opposad to reasonable costs,” s “hot permitted”, those fees “should not be
bome by plaintiffs even if they lose, just as a party is not required to pay for the services of the judge regardiess
of the outcome in court”). Nor does such a view take any account whatever of the possible impact that
figation—elated expenses may have on the very availabiity of contingent-fee legal services, see Rau et al,
supra n.t4 at 820-21. The arbitrator's authority to allocate costs In the final award does not seem fundamentally
different from any commonplace contractual provision for fee shifting, see Lagatree v. Luce, Forward,
Harniton & Scripps, 88 Cal. Rptr.2d 664, 687 {Cal. App. 1998)requiring that the costs of arbitration be "borne
by the losing party” is “Indistinguishable from a clause requiring the losing parly to pay the prevailing party's
attorneys' fees and costs”). Whether the existence of such power is likely to reduce the chilling effect on
potential claimants—ar indeed o deter the risk-averse dlaimant even further—must also be problematical.
Given all these imponderables, a flat presumption that an arbifration clause must always be construed 50 as
to impose alf costs on the “stronger” party may be something of an overreaction, see Cole v. Burns int'l Security
Services, 105 F.3d 1485, 1468 (D.C. Cir. 1997)court finds the arbitration agreement “valid and enforceable”
“because we interpret the agreement as reguiring {the enployer] to pay afl of the arbitrator's fees necessary
for a full and fair resolution of {the employee's] statutory claims™but even this seems infinitely more
sensible than an a prioti refusal (o enforce the clause at ali.
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~timits placed by contract on the binding effect of any award. '

Ondy challeniges such as these seem “relevant to the nature of the forum in which the
cornplaint will be heard.”™ Andso these and these alone—to retumn to the locus classicus of Prima
Paing-are the wue cases of “challenges to the arbitration clause itself.”

As we have seen, sny number of courts have recently taken it upen themselves to invalidate
the “limitaions on arhitral authority” discussed in this section.® Having done so, they are necessarily
faced with a further question—whether the overall agreement to athitrare is “tainted” and thus
ineffective, or whether arbitration should nenetheless proceed without the offending provision.”
Since [ think the initial step s illepitimare—thatis, that the question ought never to have arisen in
the first place—1I would rather not enter into this topic at all. Let me simply note here some of the
complex learning that we might have been spared:

%8 E g, Litte v. Auto Stiegler, Inc., 2003 WL 548926 (Cal.¥employment agreement permitted either party
to "appeal” an arbifration award of more than $50,000 to a second arbitrator; held, the arbitral appeal
provision Is "Unconscionably one-sided” and unenforceabie because it “inordinately benefits defendants”™}.
# is quite commen o find insurance contracis under which ail dispuies over uninsured motorist
coverage are to be sent to arbitration—but where either parly is given the right to demand a trial de novo
in the event the award exceeds a certain amount {(typicalty the minimum for bodily injury Hiability under
state financial responsibility laws). Such clauses have often be held to be unenforceable, e.g., Schmidt
v, Midwest Family Mutual ins. Co., 426 NW.2d 870 {Minn. 1988){"would result in complete frustration of
the very essence of the public policy favoring arbitration™); O'Neill v. Berkshire Mutual ins. Co., 786 F. Supo.
397 (D. Vi 1892)clause “discriminates against the Insured”). | have expressed considerable skepticism
about these holdings, see Rau, supra n.151 at 239-246, and particularly id at 241 fn. 67. But | am certainly
willing to concede that the validity of such clauses is a matter for judicial determination.
¥ Great Western Mortgage Corp. v. Peacock, supra n.140 at 232,
% See text accompanying nn. 145148 supra.
% See Graham Oif Co. v. Arco Products Co., 43 F.3d 1244 (9" Cir. 1995)(franchise agreement, under which
neither party may recover exempiary damages or attorneys’ fees, violates the Petroleum Marketing
Practices Acl, “the offensive provisions clearly represent an atiernpt by [the franchisor} to achieve through
arbitration what Congress has expressly forbidden,” and [sjuch a blatant misuse of the arbifration procedure
serves 1o taint the entire clause™); Perez v. Globe Airport Security Services, Inc., 253 F.3d 1280 (11" Cir.
2001)(Title VI, agreement "plainly requires that costs and fees be shared equally by the parties, and
supplants the arbitrator’s authority to award fees and costs”; held, the employer's “atiempt to defeat the
remedial purpose of Title Vil faints the enfire agreement, making it unenforceable™.
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-{tis occasionally suggested chatr whether the obligation to arbitrate survives should
depend on whether the illicit provision can be simply deleted or “severed” (with “the rest of the
arbitration agreement left intact"—apparently permissible), or whether the court would have
to "reform” the contract by “augmenting it with additional terms” (apparendy impermissible).
This needless resort to formalism reminds me of the worst judicial excesses of the previous
century (thatis, the Nineteenth).'™® For everything a court tells the parties, it could as easily
tell the arbitrators themselves, by sending the case to them under the appropriate instructions,

It has also been sugeested thatr where a court has struck down a limitation of remedies,
the drafting party should be “penalized” by forfeiting completely any right to invoke the
arbitration clause: Should we choose to preserve the agreement to arbitrate, the argument
goes, drafting parties may be “encouraged” to insert unconscicnable terms—-"because they

2 E.q., Litlte v. Auto Stiegler, Inc., supra n,156 at *5; Armendariz v. Foundation Health Psycheare Services,
inc., 6 P.3d 689, 696-97 (Cal. 2000)("Because a court is unabie to cure this unconscionability through
severance or resiriction, and is not permitted o cure i through reformation and augmentation, i must void
the entire agreement™); Bailey v. Ameriguest Morlgage Co., 2002 WL 1003381 {D. Minn.}{"the number of
invalid provisions found in the Agreemernt taints the entire agreement and renders severahility inappropriate™),
in Carll v. Terminix Intt Co., L.P,, supra n.137, the court heid that since the award of punitive damages was
barred, the “entire arbitration clause, as a whole, must fail.” The conclusery assertion that the limitation of
hability language was “not independent of the agreement fo arbitrate”—"not distinct’—apparently rested
solely on the fact that “the same contractual provision that directs arbitration Emits the authority of the
individual conducting that arbitration.” This, of course, is not argument,

A variant—and remarkably disingenuous—approach can be found in Judge Hatchett's opinion in
Paladino, supra n.141. The confract here provided that the “arbitrator is authorized o award damages for
breach of contract only, and shall have no authority whatsoever fo make an award of other damages.” This
was found to be a mere “clarification of the types of claims the parties intended to submit to arbitration"—
that is, as a demonstrated intention not fo arbitrate a Title Vil claim at all. id. at 10567-58. The result of this
“interpretative’ route was of course the same as that chosen by Judge Hatchett's two colleagues—who
found that the clause did indeed cover Titie VIl ctaims, but that the limitation of “any prospect for
meaningful relief” rendered it completely unenforceable.

1 Cf, Alan Scott Rau, "Arbitrability” and Judicial Review: A Brief Rejoinder, 1 J. of Amer. Arb. 158
(2002}, where | refer to 18" century cases holding that where the parties had made a material mistake
as to the acreage of a tract of land, the Statute of Frauds would prevent reformation upwards—for that
would entail a conveyance that had not been the subject of a writing~~but not downwards—since the
lesser acreage was already included in the original contract; “! believe it was Schiller who remarked
somewhere that ‘nothing has a greater hold on the human mind than nonsense fortified with
technicalities.” Id. at 178.

2 Cf. Spinetti v. Service Corp. int!, supra n.142, 324 F.3d at 217 (“what was implicit in the district courf's
order to compel arbitration” was that “final responsibility for attorneys' fees should be governed by the
approptiate statute, be it either Title Vil or ADEA”; held, district court's order, “as interpreted by us," is
affrmed}, Howard v. Anderson, supra n.155 at 187 {"the Cour is confideni that once.the refevant law is
brought to the arblirator's attention, he will conduct a proceeding that will vindicate [the employee's]
statutory rights™.

Nor does it seem particularly useful to require that the drafters of contracts give us expliclt assurances of
whai we after all know already—ihat they would prefer to proceed to arbitration even after provisions
found to impermissibly restrict statutory remedies are set aside. Cf. Fuller v. Pep Boys—Manny, Moe &
Jack of Delaware, Inc., 88 F.Supp.2d 1156 (D. Colo. 2000¥a “savings clause,” providing that if any part
of the agreement is adjudged fo be unenforcesble, *such adjudication shall not affect the validity of the
remainder of the Agreement,” "allows me to disregard the fee-splitting provision so as to uphold the
validity of the agreement”); Ex parte Thickiin, supra n. 145 (contract “contains a severability clause”;
held, “the portion of the arbitration clause | . . that prohibits the arbitrator from awarding punitive
damages is void, and we strike only that portion of the clause”).
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know that, at the very minimum, the agreement to arbicrate will be upheld.”® But “whena
party attcempts to abuse the arbitral process and gets caught [sic}, that party should completely
lose the privilege--gained only by its superior economic position—of requiring the weaker
party to arbitrate.”

Once we cut our way through this rhetoric, what we have is a view of arbitration
reduced to little more than the fllicit fruit of 2 dominant parey’s deviousness: The unstated
premise must be that the arbizral process is, even avits best, still sc disproportionately favorable
to the drafting party that only the prospect of being remitted instead ro lisigation is likely to
deter him from mischief. The psychology is dubious;*® The respondents in PacifiCare Health
Systems, Inc. v. Book proposed that under a regime of “severance,” the drafting party “would
benefit irom the inclusion of the most restrictive limitations, knowing that the limitations will
involve no risk but will deter potential lirigants and will only be stricken following judicial
review,” Brief of Respondents, supran. 143 at #26; see also Perez v. Globe Airport Security
Services, supra n. 159 ac 1287 (“Such provisions could deter an unknowledgeable employee
from injtiating arbitration, even if they woudd ultimately not be enforced. ltwould also addan
expensive procedural step to prosecuting a claim; the employee would have to request a court
to declare a provision unlawfid and sever it before inftiating arbitration™).

3 Harding, supra n. 146 at 840; see also Armendariz, supra n.160 at 697 fn.13 {"An employer will not be
deterred from routinely inserting such a deliberately illegal clause into the arbitration agreements it
mandates for its employees i it knows that the worst penaity for such illegality is the severance of the
clause after the employee has litigated the matter™).
® Harding, supra n.146 at 944,
*> The respondents in PacifiCare Health Systems, Inc. v. Book proposed that under a regime of
“severance,” the drafting party “wouid beneflt from the inclusion of the most restrictive iimitations,
knowing that the limitations will involve no risk but will deter potential fitigants and will only be stricken
foltowing judicial review,” Brief of Respondents, supra n, 143 at *28; see aiso Perez v. Globe Airport
Security Services, supra n.159 at 1287 ("Such provisions couid deter an unknowledgeable employee
from initiating arbitration, even if they would ultimately not be enforced. it would also add an expensive
procedural step fo prosecuting a claim; the employee would have to request a court to declare a
provision unlewfut and sever it before initlating arbitration”}.

Note that what we are not talking about here is the effect of a legal rule on primary conduct, cf.
Hartan M. Biake, Employee Agreements Not to Compete, 73 Harv. L. Rev. 625, 682-83 {1960){discussing
“whether severance should ever be applied to an emplioyee restraint”; “for every covenant that finds its
way to cour, there are thousands which exercise an in terrorem effect an empioyees wha respect their
contractual obiigations and on competitors who fear legal complications i they empioy a covenanior”),
A well-advised employee living under a regime of blanket invalidity coutd open a business next door to
his former employer with impunity, the prospect of losing even partial protection would presumably
encourage the employer to draft reasonable post-employment restrictions that will have no chilling
effect on the unrepresented. But fo suggest that claimants are likely to be deterred from seeking any
redress in arbitration by a contractual departure from what would otherwise be, say, the remedial scheme
of Title VI, seems fanciful. And of course, the decision to strike any cffending clause can be made at
any time--on a pre-arbitration motion to compel, before the arbitrators themselves, or at the stage of
udicial review: If such an “expensive procedural step to prosecuting a claim” is seen as troubling, what
about (a) full biown litigation with respect to a2 substantive claim, immediately following upen (b) the
court’s refusal of 2 motion to issue a sfay or to compel arbifration?
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the generalized distrust of the arbitral process is patent.'® The choice of arbitration as
an appropriate forum for resolving these questions would of course render unnecessary any
careful calibration of deterrence and incentives. We may believe that attempted overreaching
is unlikely to be rewarded by decisionmakers whose overall view of the merits, “while departing
from the judicial model, is nevertheless infused with attention to such things as commercial
understanding, good business practice and notions of honorable behavior, and wich practical
reasoning from familiar legal norms.”™" But let’s assume that we remain entirely agnostic on
that subject: Inany event T very much doubt that we must follow all the implications of the
cases discussed here—including their apparent commirment to the romantic proposition that
the verdictof a hypothetical and often unactainable civil fury is necessarily the beseline for any
“correct” result.'®

11, “Separabifity” is just a metaphor, a tag— it is not o substitute for thowght.

Qceasionaily one will come across a court that purports to take the notion of “separabilicy”
very seriously indeed. The judge has heard somewhere that the validity of a “separable”
arbitraton clause does not necessarily depend on the validity of the underlying agreement—
so that he is expected to determine the clause’s enforceability in isolation from the contractin
which itis embedded. Does it nat follow, then, that the agreement to arbitrate—in and of
itself—must satisty all the requisites of contract formation?™ Andso, if only one of the parties

% See Graham Oif Co., supra n,159 at 1250 (Femandez, J., dissenting){the court's holding that the
franchisee is not bound to arbitrate at all can only be explained on the ground, “subliminal as it may be,”
“that arbitration is such a bad thing for companies like {the franchisee] that a few timitations of statutary
rights {(entirely satellite {o any dispute) will faint the whole™. Cf. Harding, supra n.146 at 944 fn. 494
(rather than reflecting a “negative view of arhitration,” the decision fo prohibit arbitration altogether
because of the presence of “abusive ferms” “reflects instead a desire to preserve arbitration and protect
it from corruption”). Who will not be remindad of that chestnut from the Vietnam era, an American
officer's earmnest insistence that we “had to destroy the village in order to save it"?

%7 Rau, Integrity in Private Judging, supra n.27 at 534,

8 See Rau, supra n.14 at 822; Kent Syverud, ADR and the Decline of the American Civil Jury, 44
U.C.LA, LRev. 1935, 1939 {1997}

Other than the trial bar and an occasional exhilarated juror, is there anyone left in America whose
impression of a chdl jury trial is so positive that he or she is willing fo pay for one? | fear that, after a
decade of relentless publicity bemoaning the civil jury—its unpredictability, its expense, its tendency to
wildly overcompensate some plaintiffs and undercompensate others, its untrustworthy composition in
some Jurisdictions in Texas and elsewhere—the number of us having confidence in the comman sense
and good judgment of a jury, and ready to pay for it, is small indeed.

Cf. Samuel Estreicher, Predispute Agreements to Arbitrate Statutory Employment Claims, 72 N.Y.U, L,
Rev. 1344, 1356-58 {1997)("We shouid nat assume that jury tricls are an essential feature of the
employrment taw landscape”; “European countries with wrongful dismissal laws rely on specialized labor
tribunais {essentially tripartite arbitraticn boards) with well-defined, scheduled recoveries; there is no
access o the ordinary civit courts, let alone civil juries, for such disputes™).

8 “In addition 1o the contract really alleged to have been formed {the container contract), the separabifity
doctrine pretenas that the party also alleges a fictiona! contract consisting of just the arbitration clause,
but no other terms.” Stephen L. Ware, Arbifration and Unconscionability after Doctor's Associates, inc.
v. Casarotto, 312 Wake Forest L. Rev. 1001, 1010 {1896); see In re Knepp, 228 B.R. 821 (N.D. Ala.
1988} quoting Ware; “[u]nder this doctrine, a arbitration clause must fulfitf all the requirements of a
cantract including mutuality of assent and cannot rely on the container contract for these elements”).
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(“A" s bound to arbigrate, while the other (“B) is free to litigate, then is it not obvicus that the
arbitration cleuse itself contains no mutual promises—and therefore thar A's promise to arbitrate
is not binding because ivis not supported by consideration? Since B's promise is “illusory,” A's
owh promise must be riedum pacturn. '™ This truly is “separability” with a vengeance.

Such holdings, however, are absurd-—as they represent neither sensible applications of
ordinary Contract law, nor sensible doctrinal responses to the problem of Prima Paine. Forone
thing, even if the arbitration clause and the container contract ave treared in all respects as
“self-contained” or “autonomous —split off, for analytical purposes, ene from the other—the
hornbook requirement of consideration is still quite easily satisfied '"! See Alan Scott Rau,
“Does State Arbirration Law Matter At All! A Continuing Role for State Law,” in ADR and

the Law 208, 213-14 & n.29 (15thed. 1999);

1" E g., Stevens/lLeinweberiSuliens, inc. v. Holm Development & Management, Inc., 785 P.2d 1308 (Ariz.
1990%held, under the state arbifration statute that *embodfes] the concept of separability endorsed by the
Uniled States Supreme Court” in Prima Paint, that where there is "no mutual obligafion to submit
contractual disputes to an arbilrator” the arbitration provision “is void for fack of consideration”; defendant's
contenticn “that the arbitration provision should be considered in isolation from the principal contract only
when it is necassary o preserve the parties' agreement fo arbitrate is without metit"); The Money Place v.
Barnes, 78 S.W.3d 714 (Ark. 2002){(*follow[ing] the lead of the United States Supreme Court [in Prima
Paint, we] decline to address the issue of whether there is sufficient consideration for the confract as a
whole”; "mutuality within the arbitration agreement itseif is required™); Cash in A Fiash Check Advance of
Arkansas v. Spencer, 74 S.W.2d 600 {Ark. 2002)“mutuality requires that the terms of the agreement impose
real fability upon both pariies”; flhere is no mutuality of obligation where one party uses an arbitration
agreement io shield ltself from litigation, while reserving to itself the ability to pursue reiief through the
court system™); Labor Ready Central lil, LP. v. Gonzalez, 64 SW.3d 519 (Tex. App. 2001)"the agreement
covers arbliration of claims asserted by {femployee] but not arbitration of claims asserted by [employer]’;
"we cannot conclude” that both parties “muiually surendered their rights fo trial by jury [and thus that] valid
consideration existed”); Hagedorn v. Veritas Software Corp., 250 F.Supp.2d 857 (S5.0. Chic 2002){same;
“there is a lack of mutuality of obligation and the contract is #lusory”}, '™ See Alan Scott Rau, "Does State
Arbitration Law Matier At All? A Continuing Role for State Law,” in ADR and the Law 208, 213-14 & n29
(16" ed. 1999}

[Clonsideration for a promise to arbitrate might, on time-honored grounds, be found {a} in the stronger
party’s promise to be bound by the resulis of any arbitration . . , ar (d} in employment cases, by the fact of
continued employment made availabie to an atwill employee who agrees to an arbitration clause.
E.g., Circuit City Stores, Inc. v. Najd, 204 F.3d 1104, 1108 (9™ Cir. 2002)(the employee argued that the
arbitration agreement “is not supported by adequate consideration because [the employer] is not reguired
to submit any of its claims against employees to arbitration”; however, the employer’s “promise o be bound
by the arbitration pracess liself serves as adequate consideration™; Johnson v. Clrouit City Stores, Inc., 148
F.3d 373, 377-78 (4* Cir. 1998)("ialn agreement to be bound by the arbitration process does not necessarily
mean an agreemsnt to submit the employer's claims fo arbitration; rather, it more likely means that the
ermployer agreed, with respect fo any ctaims the employer has agreed should be submitted to arbitration,
to be bound by the rules of the arbitration procedure and fo be bound by its resulis”}{emphasis in original).
The court might readily have taken either of these routes fo find the arbitration agreerment enforceable in
Gibson v. Neighbarhood Health Clinics, Inc., 121 F.3d 1126 (7™ Cir. 1997), but didn't.

A somawhat different prablem is exernpiified by cases like Phox v. Afrfiums Maragement Co., inc,, 230
F.Supp.2d 1279 (D. Kan. 2002}, Here an "empioyee handbook” provided for arbitration of any claim that
gither party rnight have against the ofher—but also permifted the employer to “revise, supplement or
rescind” any portion of the handbook “af its sole and absolute discretion.” On this basis the court found that
the arbitration clause “does not constitule 2 separate binding agreement because defendant’s promise to
arbitrate is flusory.” But of course, any term in an at-will employment contract—say, the wages to be paid—
can be changed prospectively. The fact remains that the employer could no more avoid the provisions of
the arbitration clause i piace af the time a ciaim was asserted, than he could avoid the payment of wages
at the rate in effect when labor was performed.
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{Clonsideration for a promise to arhitrate might, on time-honored grounds, be found
(a) in the stronger party’s promise to be bound by the results of uny arbitration . .. ar {d) in
employment cases, by the fact of continued employment made available to an at-will employee
who agrees to an arbitration clause.

There s, however, a more fundamental point. I argued earlier that hehind the
metaphor of a “separate” arbitration clause, the doctrine of Prima Faint does serious work:
Since some sort of a default rule is necessary with respect to the “likely boundaries of contractual
consent,” Prima Paint provides a rough and rebuttable presumption, a tentative conclusion, as
to the parties’ likely allocation of decision-making responsibitity. '™ Viewed in this light, there
is absolutely nothing in the policies underlying the case that requires us o ook for mutual
promuises to arbitrate—-nothing that prevents us from “horrowing” the consideration that sustains
the overall agreement for use in upholding the arbitration clause as well. This, too, is hornbook
lawe: Alease’s “one-sided option” to renew is, after all, supported by consideration in the form
of the lessee’s payment of rent for the principal term., '™

It requires no great insight, though, to notice that what is going on In these cases is
something ather than a mere naive failure to get the point of Prima Paint: Invoking “separabilicy”
is farmore likely to be a “smokescreen” ™z more or less disingenuocus surrogate for dealing
with perceived unfaimess in the arbitration clause itsell. Indeed most recent cases rend to
igriore the problem of “consideration” entirely—and o engage instead in a divect inguiry into

the legitimacy of clauses by which only the “wealcer” party in an adhesion contract is beund to
submit his claims co arbitration. So where “the weaker bargaining party has no choice but o
settle all claims arising out of the contrace through final and hinding arbitration, whereas the
more powerful barpaining party and drafter has the unilateral right” to settle a dispm'e “in a
cowrtof law,” this may be seen as “so one-sided as to be substantively unconscionable.™

72 See text accompanying nn. 69-80 supra,
7 See 2 Arthur Linton Corbin, Corbin on Contracts § 5.12 {rev. ed. 1995)“One Caonsideration Exchanged
for Several Prormises”; “jwlhere an option is part of a larger contract, the consideration for the contract is
also consideration for the option™); Harrds v. Grecn Tree Financial Corp., 183 F.3d 173, 180 (3d Ci.
1999} reviewing authority},

Professor Drahozal and the Macneil treatise disapprove of the cases discussed in this section an
a somewhat different ground—that while Prima Paint proper is “pro-arbilration,” cases such as those in
n.166, supra, represent "adverse discriminatory treatment” of arbitration and are thus preempted by
federal law, Christopher R. Drahozat, Nonmutual Agreements to Arbitrate, 27 J, Corp. L. 537, 546 & fn.
68 (2002); 2 Macneil et g, supra n.19 at § 17.4.2; see also Doclor’s Associates, inc. v. Distajo, 66 F.3d
438, 453 {2d Clr. 1985){"{a] docirine that required separate consideration for arbitration clauses might
risk running afout of” the "strong federal policy favoring arbitration™): | have no particular problem with
this analysis, aithough it seems simpler merely to repeat one of the truisms of common-law reasoning—
that the proper reach of a case extends as far as ifs rationale extends, and no further.
" Avid Engineering, Inc. v, Orlando Markeiptace Lid., 809 So.2d 1, 4 {Fla. App. 2002).
5 E.g., lwen v. U.S. West Diract, 577 P.2d 989, 935 {Mont, 1999); Kinney v. United Healthcare Services,
inc., 83 Cal. Rptr.2d 348, 354 {(Cal. App. 1999). The “leading case” is undoubtedly Armendariz v.
Foundation Health Psychcare Services, Inc., 99 Cal. Rpir.2d 745 {Cal. 20G0)(*an arbitration agreement
imposed in an adhesive context lacks basic fairness and mutuality If it requires one contracting party, but
not the other, to arbitrate all claims arising out of the same transaction or occurrence of series of
fransactions or occurences™).
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I pass over the fact that in many cases any perceived “one-sidedness” will inevitably
be trivial—since the dralting party is unlikely in any event to have claims to asserz, in any
forum, against the adhering party.!”® And 1 equally pass over the fact that, as Professor
Drahozal poines out, treating such clauses as “unconscionable” may be particularly shortsighted
as putative measures of “consumer protection”—since the drafting party may narurally react
by subjecting his own claims, too, to binding arbitration.!”

What is most strildng about this case law is rather what it suggests about our changing
discourse of “unconscionability.” What seems to underlie many decisions is the notion that
ineguality in the terms of the commitment w arbitrate must be“‘fustified” by some “special” or
“legitimate” or even “compelling” commercial need--a need that must be “factually
established”:'™ In the absence of any such showing, it may be illicit for one party to drafta

8 A lender may wish to retain the optlon of invoking the judicial system in order to institute collection or
foreclosure proceedings, see Conseco Finance Servicing Corp. v. Wilder, 47 S.W.3d 335, 343 (Ky. App.
2001} foreclosure has “come to be heavily reguiated by statute, allowing for sireamiined procedures and
effective protections for Both sides™; Torrance v. Aames Funding Corp., 242 F.Supp.2d 862, 872 {D. Cre.
2002){sarme}, Stephen Ware, Paying the Price of Progress: Judicial Reguiation of Consumer Arbitration
Agreements, 2001 J. Disp. Resaol. 89, 97-88 (since coliection actions ‘nearly always involve small amounts of
money” and “often result in default judgments,” collections practice is in fact “an assembiy line in which large
nurmbers of srmall claims are processad at a low cost per claim™}. Or a franchisor may wish to seek an injunction
against frademark viclation; an employer of key personnel, against unauthorized competition or the improper
use of trade secrets, see Ticknor v. Choice Hotels Intl, inc., 265 F.3d 931, 944 fn.6 (9" Cir. 2001); see generally
the excelient discussion in Christopher R, Drahozat, “Unfair Arbitration Clauses, 2001 U. . L. Rev, 695, 752-
764,

Butitis hard Io see why an errployer's “retention of ktigation rights” against a file clerk should trouble us undsily—
—given our dificulty in envisaging just what such a suif would iook ke in ihe first place, cf. McCoy v. Superior
Court, 104 Cal. Rpfr.2d 504 (Cal. App. 2001). After all, had the empioyer too been nominally cbiigated to
arbitrate any ciaim it might have, the siuation would seem much the same. The highly abstract nature of this
“‘onesidedness” has led the Ninth Circuit down some murky paths indeed. In ingle v. Circuit City Stores, supra
n.155, the court found “unconscionable” a clause that dig not require an emplayer to submit ta arbifration any
“claims it might hypathetically bring against employees.” The court conceded that the possibiiity of any such
claim against an employee was quite “remole’—but for some reason, this seemed fo make things worse, not
better: “[Tlhe !ucre of the arhitration agreemant flows one way: the employee relinquishes rights while the
employer generally reaps the henefits of arbifrating™—and so, “this arbitration agreement’s coverage would be
substantively one-sided even without the express fimitation to ciaims brought by employees™ 328 F.3d at 1173-
1174. And indeed, in the Ninih Circult, cleuses that are indeed even-handed— drafted so &s to appiy to both
parties—are sormetimes crificized on the ground that—as a practical matter—only the drafler is tikely o have a
claim; of, Ting v, AT&T, 319 F.3d 1126, 1150 fn.14 (8" Cir. 2003). Somefimes you just can't win,

The poirt made here may also explain why courts holding one-sided arbitration clauses to be “unconscionable”
often need—in order to find that the drafting party has indeed retained the right to ltigate—io tease this
conclusion out of contractual silence. See Amendariz, supra n. 175, 99 Cal, Rptr.2d at 772 {{allthough 1 did
not expressly authorize litigation of the employer's claims against the employee . . . such was the clear
impiication of the agreement. Ohbwviously, the lack of mutuality can be manifested as much by what ihe
agreement does not provide as by what it does"); McCoy, supra (1 ithe employes] voluntarily agree that any
claim . . . arlsing from, related to, or having any relationship or connection whatsoever with my . . . empioyment”
shall be arbilrated; “the agreement here did not clearly require the employer to arbirate its claims against the
employee”; “at best, the agreement is ambiguous, at worst, if is a delberate atternpt fo cbfuscate the Firm's
refention of fifigation rights”). In such cases the drafiing party cbviousty did not even think it worth its while to
make the stipulation express.

" See Drahozal, supra 0,173 at 581 if the business requires arbltration of all claims—which is a very piausible
response—consumers may actually be worse off than under the nonmutual arbitration clause. If consumers
prefer {o fitigate rather than arbiirate the business's claims, they would have prefered the nonmutual clause.”).
VB Armendariz, supra n. 175, 89 Cal. Rptr 2d at 763-772; Comb v. Paypal, inc., 218 F.Supp.2d 1165, 1174 (N.D.
Cal. 2002); Lytle v. Citifinancial Services, Inc., 810 A2d 843, 665 (Pa Super. 2002}
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provision that simply aliows it to “maximize its [own} advantage”'™ without a corresponding
“benefit” to the other ™ The test of the legitimacy of arbitration is thus the drafter's willingness,
when asserting his own claims, to submit himself to it: The notion apparently is one of estoppel,
if not indeed of the Golden Rule: “H the arbitration system established by che employer is
indeed fair, then the employer as well as the employee should be willing to submit claims to
arbitration.”!

Of course, by definition parties enter into contracts when the overal] perceived utility
of the transaction for thern exceeds any costs (including foregone alternatives), Where any
particular contractual provision confers benefits (or imposes burdens) unequally, it is hardly
self-evident that this lack of a neat symmerry amounts in itself to such “unfairmess” as to
warrant judicial relief. Certainly such a conclusion is particularly dubious when a court is
called on to make the raditional, cabined inquiry—into whether the one-sidedness gives rise
to “a profound sense of injustice in the heart of every “decent, fair-minded person.™® There
is also a more general point: Itis hard to understand why an arbitration clause may not in any
event properly be drafted o reflect with some accuracy the power imbalances, the allocation
of risks, and the relative “advantages,” already reflected in the substantive rerms of the parties’
undetlying agreement: That s, it is hard to understand why the parties’ dispute resolution
systemnieed be “ustified” at all, in isolation and abstraction fror questions of relative economic
strength.'®® This is a fortiori the case with respect to the issues we're dealing with here-—where
anarbitraton clause may bind one party only, but where the structure of the clause innoway
implicates the integrity of the adjudicative process itself.

What explains the shaky legal status of “one-sided” arbitration clauses, I think, i
nothing more than the classic recurring fallacy of the false comparison: Tris familiar to see the
messy realities of arbitration held up alongside an idealized litigation alternative—in which

*® Flores v. Transamerica Homefirst, Inc., 113 Cal, Rptr.2d 376 (Cal. App. 2002),

1# Cf. Plaskett v. Bechiel Inth, Inc., 243 F.Supp.2d 334, 341-342 (D. V.|, 2003){the arbitration clause as
interpreted by the court bound both parties to arbifrate their respective claims; however, the further
requirermnent that the employee notify the employer of any claims within 30 days was held
“unconscionable” because i “unreasonably favors” the employer and the employee “obtains absciutely
no benefit from this provision").

¥ Armendariz, supra n. 175, 99 Cal. Rpir.2d at 770. See aiso Cooper v. MRM Investment Co., 199
F.Supp.2d 771, 779 (M.D. Tenn. 2002). The arbitration clause here also bound both parties to arbitrate
their respective claims, but the court found it unconscionable on the apparent ground that “an asymmetry
born out of a difference in bargaining power” had left the employee with “no cholee” other than to agree,
Relying on President Kennedy's expression of an aspiration “to freaf our fellow Americans as we want {o
be treated,” the court noted that “the attorneys that drafted” the arbitration agreement *would certainly
never sign that agreement if they were in Plaintiff's shoes.” '

%2 Carlson v. Harmilton, 332 P.2d 989, 990-91 (Utah 1958){damages awarded where a liquidated
damages clause called for "the exaction of a reasonably small percentage of the price for a breach that
would cause delay for repairs, time fapse for re-sale, and possibly ofher tems of damage susceptibie of
litde but conjecturai measurement').

' See Rau, Integrity in Private Judging, supra n, 27 at 511-512, Cf, id. at 509-511 {discussing, and
approving, cases in which the appointment of “a singte arbitrator so closely allied with one of the partles
as to be presumed parttal to him” has been upheld.
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justice is unfailingly available, costess, swift, tational, predictable and acourate—and ingvitably
to be found wanting, '™ See Nerthcom, Led, v James, 694 So.2d 1329, 1338-39 (Ala, 1997)(

“[t]he element of unconscionability in the context of an arbitration clause is supplied
by the fact that, by agreeing to arbitrate, a party waives his right to ‘aremedy by due process of
law,” and his ‘right of trial by jury”™); see also Kinney, supran. 175, 83 Cal. Rptr2d ac 354 (“the
party who is required to submit his or her claims to arbitration foregoes the right, otherwise
guaranteed by the federal and szare Constitutions, to have those claims tried before a jury”;
however, "by contrast, the party requiring the other to waive chese rights retains all of the
benefits and protections the right to a judicial forum provides™.

It is presumably this “litigation romanticism” that s responsible for so much of the
overwrought thetoric'® and Woody Guthrie-inspired prairie populism!® that increasingly

% See Northcom, Lid. v, James, 694 So.2d 1329, 1338-39 (Ala. 1997)(tIne element of unconscionability
in the context of an arbitration clause is supplied Dy the fact that, by agreeing to a:bitrate, a party waives his
right to ‘a remedy by due process of law,’ and his Tight of tral by jury™); see also Kinney, supra n.175, 83 Cal.
Rptr.2d at 354 ("the party whe is required to submit his or her claims to arbitration foregoes the right, otherwise
guaranteed by the federal and state Constiiutions, fo have ihose claims fried before a jury™ however, “by
contrast, the parly requiring the other to walve these rights retalns all of the benefits and protections the right
to a judicial forum provides™).

See also Rau et al, supra n.14 at 820-821 (*Professor Jerome Cohen once rernarked, in a very
different context, that the worst kKind of Comparative Law thinking is that which compares “our thecry” with
“their reality™—and, inevitably, finds the latter deficlentifernphasis in original).

% E.g., In re Knepp, supra n.169, 229 B.R. at 827 (“The reality that the average consumer frequently loses
histher constitutional rights and right of access to the court when hefshe buys a car, household appliance,
insurance poficy, receives medical atfention or gets a job rises as a puirid odor which is overwhelming to the
body politic”; held, “raisling] this issue sua sponte,” arbifration clause is uncenscionable; “consumers lack a
meaningful choice today, particulaily when they are purchasing a motor vehicle,” and the clause requires the
consurmer "o give up access to the courts, forsake his rights and conslitutional protections to pariicipate in
arbitration which requires the payment of fees”).

Professor Sternlight urges that even assuming binding arbitration “is preferable to litigation for soclety as a
whale,” "it is not necessarily fair or just fo force a loss on certain individuals” just to achieve such benefits:

It could be that sociely as & whole would be better off if a particularly nasty Individual were gagged, iocked
up, or even thrown off a cfiff. Still, most would argue that the individual's rights of free speech, liberty, and Hfe
make It wrong to harm the individual, even if society as a whole would gain. Applying this same reasoning,
it may be wrong to force a detrimental system of justice on consumers merely to obtain a gala for society as
awhole. . .. indeed, our Bt of Rights and much of our law support the proposition that i is wrong to take from
one person merely to secure a greater gain for others.

This tour de force of cost/benefit analysis may be what passes for reasoned argument in the academy these
days. Jean R. Sterlight, Panacea or Corporate Tool?7: Debunking the Supreme Court's Preference for
Binding Arbitration, 74 Wash. U. L.Q. 637, 6968 & fn. 333 (1996).

1% Lytle v. Citifinancial Services, Inc., supra n.178, was brought as a ciass action; the plaintiff claimed that
when he refinanced his mortgage, the defendant had collected a prepayment penalty and unearned
finance charges In viotetion of state and federal law, On its way to concluding that the lender's “one-sided
preservation of the right of access to the courts is unconscionable,” he court characterized the case thus: “This
ligation reveals yet another vignette in the timeless and constant effort by the haves to squeeze from the
have nots even the last drop.” B10 A.2d at 658 (emphasis in original). After noting earnestly that *if it's good
for the powerful, if's bad for the pecple,” the court then launched info a lengthy rendition of “The banks are
made of marble.” id.
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pervades the advance sheets and law reviews, But, as Judge Easterbrook recenty remarked,
thisis precisely “the sort af litany that the Federal Arhitration Act is supposed to silence.*¥

12. Noris “separability” merely a frolic on the part of Justice Fortas.

Much American commenzary seems to treat the doctrine of Prma Paint as some sorcof
inexplicable aberration—a “shell game,”™® a doctringl mystification, a tour de force in which Justice
Fortas “donned fhis] magician's robes”® and invented out of whole cloth this logically indefensible,
“mind boggling,* “simply ludicrous,” “fiction.™"! More charitably, the doctrine of separabilicy has
been patronized as 1 “vestige of an era of faw that has fong passed’ perhaps forpivable i the frse
flutters surounding the birth of the ADR movement, and useful then “tosend 4 strong imessage to
the lower courts about the legitimacy of the FAA™-but most unsuitable for “today’s sophisticated
times. "2

In none of this discussion, however, do 1 find any recognition of the fact that every modern
regime of arbiration—if not indeed every piece of legislation in the civilized world—takes separability
as the foundation stone of the entire struceure™: Entrusting the validity of the underfying contract
to arhitrators seems universally recognized as being necessary both to guard the integrivy of arbitral
decisionmaling on the merits, and g0 allow the process to getsmoothly under way. Predaving Prima
Paint™—Tut also a central and quite unconmoversial feature of the UNCITRAL Mode! Law on
International Commercial Arbitration'—separabificy has become “a rruly international rule of
faw. 1%

As one might expect, the doctrine of separability is not commonly ratienalized aleng the
lines have suggested here: Iris mostreadily defended, not just as one more default rule of contract
interpretation, but rather as a grudping departure from strict logic in the interest of “practice” and

®7 Metro East Center for Conditioning & Heaith, supra n. 151, 284 F.3d at 927.

" Reuben, supra n.4 at 824,

8 Davls, supra n4 at 196.

0 Kanowitz, supra n.4 at 75.

'*! Ware, supra n.4 at 131-32.

1% Reuben, supra n.4 at 880,

*2 { am aware that this might be considered something of an overstatement. Cf. Nancy Turck, "Saudi
Arabia," 3 Intt Handbook on Comrnercial Arbitration (Paulsson ed.) Suppl. 17 (1894} at p. 13 (“doubts
are cast whether in the case of a submission agreement an arbitrator can decide on the validity of the
confract in dispute in Saudi Arabia™,; Patrick Lane, “South Africa,” id. Supp. 20 {1985} at p. 6 ("[ihe
question as to whether the agreement Is void or voidable goes to the question of the arbitrator's
jurisdiction and therefore cannot be decided by him").

1% See Fouchard et al,, supra n.132 at 215 (“the principle of the independence of the arbitration
agreement from the underlying contract, initialty a product of French case law in 1963, is today s0
widely recognized that it has now become of those general principles of arbitration which international
commercial arbitrators readily invoke, whatever the situs of the arbitration or the governing law may be”)
(my translation). It has even been suggested that the New York Convention of 1958 “may be said to
susiain severability” "by implication,” Schwebel, supra n.93 at 22, aithcugh this is not a commoniy-
shared view and the Fouchard treatise calls such a claim “daring,” Fouchard et al,, supra n.132 at 218.
95 Art-1B(1); see generally Howard N, Holizmann & Joseph E. Neuhaus, A Guide to the UNCITRAL
Modet Law on international Commercial Arbitration; Legislative History and Commentary 490 (“general
agreement™), 508 {1989).

1% Sanders, supra n.83 at 42 {my translation).
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“necessity”™ See Schwebel, supran83 at 2,4 (“the requirements of effective arbitration” justify a
rule of separability; acontrary rule “would prejudice a key object of the agreement’s provision for
arbitration: namety, speed and simplicity of settlement of disputes, without the time-consuming
trouble and expense of recourse to the courts™}. Buz Judge Schwebel also belicves that the doctrine
can e justified by reference to the presumed *will of the parties,” see id, at 3 (“Had the parties, when
conchuding the agreement, been asked: Do youmean, in providing that “any dispute arising out of
orrelating to this agreement” shall be submitted to arbitration, to exclude disputes over the validity
of the agreement?, surely they would have replied that they did not mean o exclude such
disputes™.

The terms of the debate marter Bittle: The tension between amodelofarbitration as amere
“creature of contract,” and arbitration as “adjudication in the image of public tribunals,” may be a
familiar one in all legal systems, but even in more collectivist societies where the former model is not

1% See Schwebel, supra n.83 at 2, 4 (‘the requirements of effective arbitration” justify a rule of separabiity; & contrary
rute “would prejudice a key object of the agreement’s provision for arbitration: namely, speed and simplicity of
seftiement of disputes, without the time-consuming trouble and expense of recourse to the courts”). But Judge
Schwebel also believes that the doctrine can be justified by reference o the presurmed “will of the parties,” see id. at
3 {*Had the parties, when concluding the agreerment, been asked: ‘Do you mean, in providing that “any dispute
arising out of or relating to this agreement” shafl be submitted fo arbitration, fo exclude disputes over the validity of
the agreement?,’ surely they would have replied that they did not mean to exclude such disputes”).

See also J, Gilis Wetter, Salient Features of Swedish Arbitration Clausas, 1982 Y.B, Arb, inst. of Stockholm Chamber
of Comimerce 33, 35 {1984)(=ithough e doctine of separabiity “militates against strict reason,” “most developed
jurisdictons have come b accept” it because “faiing it the arbitral process wouid be Ineffective™.
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axiomatic—that s, in mest of the world outside the United States!®—something ke Prima Paint is
taken for granted. Such a uniform understanding should at the veryleast give us pause. '

13, Sterte courts too must apbly a rule of “separability.”

Even at this late date the extent to which state courts are bound by the dictates of
federal arhitration pelicy continues to elude precise definition. Grotesque misconceptions in
the reports are mercifully rare®™-—bur then, so is any sophisticated understanding of the
relationship of state and federal law. Where the question of “separability” arises, it is sometimes
assumed withour a great deal of discussion that state courts are obligated to follow Prima

%8 See generally Rau & Pédamon, supra n.68,

= A common jurisprudence seems parliculary fitting when we consider the increasing interpenatration of the
regimes of “domestic” and of “intermnational” arbliration—when we consider, for exampie, how easy it is to bring a
dispute within the scope of the New York Convention, and how the case law growing out of Chapters | and 1l of the
FAA have grown fo be virually indistinguishable. See generally Rau, supra n.38 at 229-234 & esp. fn. 73 {cases may
come within the Convention even without “any real intemational dimension™; see also id, at 236-239 (*highly
unikely—to put & midiy—ihat actual resulis in conorete cases will tend to diverge signfficantly depending on whether
an award is scrutinized under Article V of the Convention or under § 10 of the FAA™.

However, | shouid mention here one of the most troubling recent develepments in our law of dispute resolution: This
I3 the increasing willingness of courts to deform the general structure of the commaon kaw of arbitratior—even in
intemational cases—in perceived response to the peculiar equities presented by contracts of adhesion, and more
generally, by the arbitration of disputes arising out of regulatory legisiation.  Given our curment expanded nofions of
arbifral competence, this phenomenon was perhaps inevitable, See, e.g., id. at 251-257 {*Contracts of Adhesion and
the Abuse of Arbitration®; “to distort the regime of the Cenvention hardly seems the appropriate way of dealing wilh
the thomy probiemn of the enforceability of forum-selection agreements™; of. Reuban, supra n.4 at 847-48 (the
dacline of separabiiity “frustrates” “the reasonable expectations of parlies™—"particutarty consurmers and workers™lo
their “day in court™.

Now | have always nuriured 2 certain faith in the ability of common law courts to reach sensible results—at least when
property instructed in the exerise of “reasoned elaboraion.” Rau, supra n.12 (‘on the margins there will, of course,
inevitably be difficulies in ascertaining ‘agreement,” although "we do aready have an elaborste jurisprudence in
which courts have regularly struggled with this and similar questions without untoward results™; # may still, though, be
“necessary on occasion to rein in judges who may be lazy or iiHnformed”). This is a quirk that may be aftrbutabie to
my advanced age, or {another way of saying the same thing) to the [egal Process-oriented nature of my education.
But | am wiling to concede that such an atitude may weil be naive, and that my powers of prophecy—easoning to
what | consider to be unimpeachably “comect” results—are occasionally flawed, see Rau, supra n.38 at 238-39
('manifest disregard of the law”; this is an “ermpty category,” and reversal on this ground “will never happen in our
ffetimes”. And so, Professor Park's proposal in this symposium that the FAA be amended “to provide a separate
framewark for intemational arbitration™—so that it may “evolve free from whatever patemalistic measures might be
appropriate fo domestically-cultivated concerns™—strikes me as an excelient actical response to the problem.
Willam W. Park, The Specificty of intermational Arbitration: The Case for FAA Reform, tfext accompanying is. 7, 13,
20-21.

20 But not unheard of: See, e.g., Licitra v. Gateway, Inc., 734 N.Y.5.2d 389 (Civil Court N.Y.C. 2001}, in
which the court held that the FAA "does not apply” to a transaction in which a buyer sought the return of
an allegedly defective computer. The mere fact that interstate commerce was clearly involved did not
"in and of itself create a cause of action under federal law,” “nor s there an amount in controversy that
would permit the action to be brought on diversity of citizenship grounds.” It somehow seemead {o follow
that the case was “a state court matter” to be resolved under state law.
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Puint™—and at least as often, but with no greater lucidity, that they are not”® E.g., Marks v.
Bean, 57 3 W3d 303 (Ky. 2001) (despite a clause in the contract “purporting to reserve issues of
fraud and misrepresentation for arbitration,” “the clear and plain language of [the state
arbitration] statute dictates a legislative intent that innocent parties not be forced to comply
with an arbitration provision in contacts tainited by fraud”); Sun Drifling Prods. Corp. v Raybom,
703 S0.2d 818, 819 (La. App. 1997) (“the policy of resclving the question of fraud in the
inducement in court rather than through arbitration . . . appears to continue to he the policy of
this state,” and so “we are constrained ro affirm the acrions of the trial court [staying the

1 E.g., Eddings v. Southern Orthopedic & Musculoskaletal Associates, P.A,, 555 S.E.2d 648, 855 (N.C.
App. 200D{"[In fight of the Supreme Court's holding in Souihland Corp. that the FAA is federal
substantive law applicable in state courts, we hold that the reasoning in Prima Paint appiles equally in
the present case™); Centra Industries, Inc. v. McGuirewoods, LLP, 270 F.Supp.2d 388 (S.D.N.Y.
2003)although Tennessee law refuses to compet the arbitration of fraudulent inducement claims, state
faw “applies to the interpretation and enforcement of the agreement only to the extent that federal
substantive law so permits™; the rule of Prima Paint “holds regardiess of whether state law differs”).

It Is often difficult of course to telt whether a state court really considers liself “obligated” to
follow Prima Paint. To the extent that the court would—in any event—adopt a rule of separability as a
roatter of its own local law, the question becomes entirely academic, See generally Reuben, supra n.4
at B52-55 (reviewing authority).
22 E.g., Marks v. Bean, 57 3.W.3a 303 {Ky. 2001 }{despite a clause in the coniract "purporting to reserve
issues of fraud and misrepresentation for arbitration,” “the clear and plain fanguage of fthe state
arbitration] statute dictates a legislative intent that innocent parties not be forced to comply with an
arbiiration provision in contacts tainted by fraud”); Sun Drifing Prods. Corp. v. Rayborn, 703 So 2d 818,
819 (La. App. 1997){"the policy of resolving the question of fraud in the inducement in court rather than
threugh arbitration . . . appears to continue to be the policy of this state,” and so "we are consfrained to
affirm the actions of the frial court fstaying the arbitration} regardless of our concerns about the potential
havoce this policy could play with arbitration clauses in Louisiana™), ¢f, TRCM, LLC v. The Twilight
Partnership, 706 So.2d 1037 (La. App. 1998){in this case the contract “specifically requires that the
validity of the contract be settled by arbitration”; case remanded with directions to enforce the arbitration
provision)(emphasis in ariginal}). See also Reuben, supra n.4 at 852 & 852 n.193 (state courts “are not
similarly bound by the so-calied ‘Federal Rute,” aithough “{rfleasonable questions may be raised”
whether state courts refusing to follow Prima Paint may not be preempted by federal law).

Here too it is often difficult to tell whether a state court really considers itself “free” not to follow
Prima Paint, A holding that a claim of fraudulent inducement must be determined by a court rather
than by an arbitrator can be explained elther:
ty a belief that a state rule #atly rejecting separability is not preempied by federal policy, even where
Imterstale cornmerce is involved, or
by a finding that, as a matter of interpretation in the paricular case, the parties’ agreement withheld the
question of fraudulent inducement from the Issues to be submitted to the arbitrators. As we have seen,
as a default rule Prima Paint always parmits such a move, see point #8 above, text accompanying nn.
84.90 supra.
Opinions can sometimes be drafted in the latter sense to avoid having to take the former route. This
peint is nicely exemplified by Frizzell Construction Co. v. Gatlinburg, L.L.C., 9 SW.3d 79, 84-85 (Tenn.
199%8). Here the court began with the undoubted premise that “if the parties did not agree {o arbitrate
the claim of fraudulent inducement, then they can not be compelied to arbitrate the claim despite its
arbitrability under the FAA" Given the contract's choice-of-law ciause—which called for the agreement
to be "governed by the law of the place where the Project is located™—it seemed to follow that “the
parties in this case have [only] agreed {o arbitrate their disputes fo the extent allowed by Tennessee law",
the Jocal version of the Uniform Arbitration Act had already been inferpreted as prohibiting the submission
of this issue to arbitration. Cf. Gity of Blaine v, John Coleman Hayes & Associates, Inc., 818 S.W.2d 33,
38 (Tenn. App. 1991)(heid, “conform{ing] to the dissent in Prima,” “the legislature [intended] to except
actions for rescission from a decision by arbifrators™. Whether Frizzell can legitimately stand alongside
Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995}, is doubiful; see text accempanying
nn. 211-219 infra. But this is undoubtedly a heresy that is harder fo police.
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arbitration] regardless of cur concerns about the potential havoc this policy could play with
arbitration clauses in Louisiana™; f. TRCM, LLC v. The Twilight Partnership, 706 S0.2d 1037
{La. App. 1998) (in this case the contract “specifically requires that the validity of the contract
be settled by arbitration”; case remanded with directions to enforce the arbitracion
provision) {emphasis in original). See also Reuben, supran.4 at852 & 852 n.193 {state courts
« et f " T :

are not similarly bound by the so-called ‘Federal Rule,” althcugh “{r}easonable questions may
be raised” whether state courts refusing to follow Prima Paint may not be preempted by federal
law).

Here too it is often difficult to tell whether a state court really considers itself “free" not
to follow Prima Paint. A holding that a claim of fraudulent inducement must be determined
by a court rather than by an arbitrator can be explained either:

by a belief that a state rule flatly rejecting separability is not preempted by federal policy,
even where interstate commerce is involved, ot

Now of course it is true that Justice Fortas’ opinion in Prima Paint was carefully drafted
to rely solely on the FAA's “precedural provisions facially applicable only to federal courts.™®
(Thisis a reference to § 4 of the Act, which Justice Fortas thought—at least with respect to
cases brought in federal court—*provided an explicit answer” to the question of separability.) ™™
Bur the conclugion is unwarranted that the Court had thus made a “conscious effort to fashion
adoctrine applicable only to the federal courts”——so that state court resolution of claims of
fraudulent inducement would “not impinge” on the Act’s substantive mandate in § 2.°° The
Court had crafted the narrowest possible rationale precisely because of its reluctance to say
anything explicit about the binding effect of the FAA on the stares—an issue that was not yet
before it. But this thetorical strategy could have deceived no-one: Justice Black in dissent was
atpains to peint out that the Court had net held “the body of federal substantive law created
by federal judges under the [FAA}" to be applicable in state courts.*® Yet at the same time he
recognized quite sensibly that chis is precisely the result that would, after all, "normally follow”
from the premise that the FAA was an exercise of the commerce power—and that any
holding to the contrary would give rise to just that “forum shopping” and “unconstitutional
discrimination” between state and federal litigants that cases like Erie were “designed w

23 Barbara Ann Atwood, Issues in Federal-State Relations Under the Federal Arbitratian Act, 37 U. Fla.
L. Rev, 51, 82 (1985); see aiso 1 Macneil of al, supra n,19 at § 10.7.4.3 {Prima Pairt “was itself firmiy
founded In particular language of the FAA” and so need not “necessarily have led to the development
of a large penumbra of general federat arbitration law").

= Prima Paint Corp. v. Flood & Conkiin Mig. Co., 388 U.S, 385, 403 (1967). The relevant text of § 4 of
the FAA is at n.10 supra,

2% Atwood, supra n.203 at 82 & n.210.

% Prima Faint Corp., supra n.204, 388 U.5, at 424 (Biack,J., dissenting).
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eliminate.” So lustice Fortas’ exclusive reliance on § 4 was transparently just & way station:
Itis surely only the smaltest of steps from the proposition that federal substantive law “overrides
state law to the contrary” in federal courts,”® to the conclusion that state courts are equally
bound by this law.*® The decisional techniques deployed in Prima Painz take on a very different
meaning today when viewed retrospectively chrough the lens of Southland v Keating, where
thae final step was taken—and where the concerns of Htigant equality acknowledged by
Justice Black became determinative.2?

o7 |d. at 420, 424-25 (Biack,J., dissenting). Cf. Allan R. Stein, Erie and Court Access, 100 Yale L.J. 1935,
1947 (1991}under current Erie doctrine, the “mere fact of diversity of citizenship should not result in a
different aliocation of righfs between the partias than wouid exist in the absence of federal jurisdiction™,
the "twin aims” of Erie-to avoid forum shopping and the “inequitable administration of the law"-—
“collapse info a single concern for equality,” since forum shopping “contributes to different treatment of
litigants on the basis of their citizenship”).

25 Prima Paint Corp., supra n,204, 388 U.S. at 400 {Fortas, J.), 410-011 (Black, J., dissenting).

2% Sae lan R. Macnell, American Arbitration Law: Reformation-Nationalization-iniernationalization
138 (1992)(“The Court's basis of decision made it iogically inescapable that the [FAA] governs in siale
courts as well, and the Court all but said s¢”); but cf. David S. Schwartz, Correcting Federalism Mistakes
in Statutory tnterpretation: The Supreme Court and the Federal Arbitration Act {J. on L. & Contemp.
Probiems, forthcoming 2003)("Southiand did not foliow inexcrably from Prima Paint”; in the FAA
Congress enacied “quasi-substantive rules of procedure governing federal courts,” and the absence of
federal subject-matter jurisdiction shows that the Act *is not the ‘normal’ exercise of commerce power the
Southland majority wishes 1o make if").

40 Southland Corp. v. Keating, 465 U.S. 1, 15 (1884){"(wle are unwilling to attribute to Congress the
intent, in drawing on the comprehensive powers of the Commerce Clause, to create a right to enforce
an arbitration contract and yet make the right dependent for its enforcernent on the particular forum in
which it is assarted™. Of course this is not at all the classic Erle situation, but rather what has been termed
“the familiar reverse-Erie’ question: To what extent must a siate abanden or adapt what would otherwise
be consldered its normal rutes of ‘procedure’ in order to give full effect 1o a federal right?” Rau, supra
n.171 at 210,

Professor Schwartz draws attention to a neat paradox that can be found in the Court's arbitration
jurisprudence:

Southland’s concerns about forum shopping and fitigant equality necessarily rest on the premise that
arbifration is “outcome determinative”—that it “touches on substantive rights”™—a line first faken in Erie
cases like Bernhardt v. Polygraphic, 360 U.8. 158 (1956). Yet at the same tlime,

the modern Court has regularly upheld the arbitration of statutory claims in reliance on the standard
rhetorical move that arbitration is nothing maore than “a spectahzed type of forum selection that does not
adversely affect anyone’s substantive rights.”

See Schwarlz, supra n.209; see aiso nn. 124, 126 supra.

There is not the space here to go down this track—but iet me suggest that since these two lines
of cases do not, after all, pose guite the same guestion, there is no reason to slst that results be entirely
congruent either. On the one hand, despite the rhetoric that arbitration is “just another forum,” some
leeway in the enforcement of statutory ciaims may be ltolerable~—at least as long as a rough vindication
of legistative policy still seems likely; see, e.g., the Lloyd's securities fraud cases cited at n, 126 supra.
On the other hand, the concerns expressed in Prima Paint and Southland--the desire to avoid divergent
results in state and federai courts—do not impiicate sclely the uniform enforcement of the underdylng
substantive cause of action; they fouch egually the very interest in autonomy that a party seeks (o
advance by entering into a contract in the first place. But then, | gather that in any event this interest in
private ordering is of very little moment in Professor Schwartz’ scheme of thing: Since the "adhering
party [to & pre-dispute arbitration agreement] is typically hampered by a iarge disparity in bargaining
power or information,” "parties who impose such agreements should not be heard to cry forum shopping.™
See Schwartz, supra. At bottormn the argument seems to be one further ilustration of my peint that whan
we reason from, and generalize from, the horrors of achesion contracts, the price we inevitably pay is the
distortion of our overall {aw of arbifrafion. See n. 199 supra.
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This proposition is highly unlikely to be tested soon in any cenclusive fashion, Butifwe
are to remain true o the narrative of the Supreme Court’s jurisprudence, | think we must fairly
conclude that the presumption underiying Prima Paint has become part of the federal common
law of arbitration—a body of law that state courts are now obliged wo respect.

Tt may help to justify this assertion if we retum to explore the implications of the Court’s
1995 decision in Mastrobuone.?!' To begin with, it is quite uncontroversial that where a
contract expressty contemplates an arbitral award of punitive damages, then state law may not
remove this power from the jurisdiction of the arbitrators——in such a case the “New York,” o
“Garriey, " rule is cleatly preempted.?® That is 2 completely uninteresting proposition and
not, of course, what Mastrobuono was about. The only questions in Mastrobuono were, “did the
parties grant the arbitrators the power to award punitive damages! If not expressly, then did
they do so by implicatien? And if no clear inference can be drawn from textual marrers, what
should we presume with reference to their probable intent™?

The Court’s uitimate holding——-thar an arbitral award of punitive damages “should
have been enforced as within the scope of the contract™—..“derived both from an explicit
incerpretative strategy and a conscious choice of a default rule™": There was of course the
comtra profesentem chestnut? *—but otherwise, the conclusion that the contract in fact contained
no restrictions on arbitral power rested firmly on “the federal policy favoring arbicration” and
the Moses-Cone inspired principle that any “ambiguities as to the scope of the arbitration clause
itself {should be] resolved in favor of arbitration.”™? Even that principle might seem somewhat
abstract unless the necessary corollary is added—that a “generic” choice-of-law clause
incorporating New York law is in itself an insufficient indicium of intent to exclude arbitral
power with respect to punitive damages: And once the clause is set aside, there is nothing but
“ambiguity”—ar indeed, “silence”—which can be filled with the federal default rule.

Now the Courtin Mastrobuano did niot of course need to address the question whether
its holding would equally apply in state courts.?® The tenor of the opinion, however, clearly
suggests that the Court expected it would. The simple remark, for example, that had there

1 Mastrobuono v, Shearson Lehman Hutton, Inc., 514 U.S. 52 (1985); see generally Rau, supra n.26 at
254-261.

#12 The {ongstanding rule in New York, as in a number of other states, has been that an arbitral award of
punitive damages is against "public policy” even though the parties had granted the arbitrators the
power to award stch damages—and even though cn a similar cause of action a court or jury could
impose them. Garrity v, Lyle Stuart, Inc., 353 N.E.2d 793 {N.Y. 1978)("For centuries the power {0 punish
has been a monopoly of the State, and not that of any private individual, The day is long past since
barbaric man achieved redress by private punitive measures”).

215 Mastrobuono, supra n,.211, 514 U.S, at 58,

214 1d. at 84,

215 Rau, supra n.26 at 2356.

218 Mastrobuone, supra n.211, 514 U.S. at 62-63,

217 |d. at 62 & In.8; the reference is to Moses H. Cone Memorial Hospital v., Mercury Constr, Corp., 460
U.S. 1, 24-25 (1983).

8 See Rau, supra n.26 at 257 (*The Supreme Court appeared to construe the contract de novo, and
found that is conclusion accorded with ‘the only decision-maker arguably entitted to deference’—the
arbitrator. So no state court was involved at any time"),
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been no choice-of-law clause at all, then “punitive damages would ke allowed because, in the
absence of contractual intent to the contrary, the FAA would pre -empt the Garrity rule,”"?
speaks volumes: In comjunction with the invocation of Moses Cone and of Mitsubishy, it tells us
that the presumption of arhitral jurisdiction—which, while rebuttable, needs no particutar
contractual language to support it—is part of a {federal common law that trumps any state
defauttrule to the contrary,

One deduces from this thag scate rules of contract interpretation may eccasionally be
borrowed—in Justice Holmes’ typically quotable phrase—as a “benevolent gratuiey, ™ but
not as asource of law inits own right. Conceptuaily there can be o “gap” in a common law
systern, and “arich federal common law—mwhat the Supreme Court prefers to call the federal
substantive law of arbitrability—is being penerated every day, by federal and state courts alike,
as ameans of spinning ouc all the implications” of the federal statute. “This is a task that is
inextricably linked o the question of the proper interpretation of the statute itself,” and sc “the
dimensions of the federally granted right to arbitrate must continue to be a matter of national
concern.”?!

Mastrobuono was followed for a while by a brief spell of wishful thinking, in which it was
often assumed that federal courts should defer to state court construction of the scope of
contractual obligations—even if the result were to limit arbitral authority—and that federal
law should have the same transparency it assumes in Exle, abstracted from any funciional
analysis or any consideration of national policy™ But after some hesitation even the New York
courts seem sensibly to have capitulated, and it seerms to be generally accepted that state
judges are expected to follow the Supreme Court's lead 222

=% Mastrobuono, supra n.211, 514 U.S. at 59,

26 Southern Pacific Co. v, Jensen, 244 U.S. 205, 220 (1917).

' Rau, supra n.171 at 214,

2 See Rau, supra n.26 at 257-261 & especially at 257 fn.138.

3 See, e.g., Mulder v. Donaldson, Lufkin & Jenrette, 648 N.Y.S.2¢ 535, 538 (App.Div. 1886}Mastrobuono
“makes it clear that, with respect to arbitration proceedings governed by the FAA which preempts the
Garrity rule, the arbitration of punitive damage claims is required except where the parties have
uneqguivocally agreed otherwise™); Americorp Securities, Inc, v. Sager, 656 N.Y.S.2d 762 (App. Div.
1997} although the Garrity rule prohibited arbitrators from awarding punitive damages,” the FAA has a
“preemptive effact” on “inconsistent state rules”)

But cf. Goff Group, Inc., v. Greenwich Ins. Co., 231 F.5upp.2d 1147, 1151-62 (M.D. Ala. 2002). Here the
court was apparently faced with a conflict between an arbiration clause and a choice-of-taw clause that
both called for the application of Pennsylvania law and provided for the resolution of all disputes “in the
appropriate federal or state court.” Finding that the case was "essentially on all fours with Mastrobuono,”
the federal court thought—in the absence of any Pennsylvania case on point—that it had “o make an
educated case [sic} as to how [the state's] highest court would resolve the dispute.” If then concluded that
the Pennsylvania Supreme Court would “essentially reach the same result” as the Court did in
Mastrobuonc—particularly since the state court would be egually “constrained” by the principies undetlying
the FAA, including the “federal policy favering arbitration.” This is just climbing up the hill in order to
clamber right down it again—reaching a fairly sensible resuit by the most unnecessarily circuitous of
detours.
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Cne corollary is thatit is hard to imagine that much kife is left any more in cases ke
Volt 2924 Vale Information Sciences, Inc. v Board of Trustees of Leland Stanford jr Univ,, 489
U.S. 468 {1989). See generally Rau, supran. 125 ar207:

The notion that state arbitration law which is at odds with the dictates of the FAA, can
be reintroduced through the device of a choice-of-law clause has been steadily erading, and is
being increasingly ignored. Volt has become peripheral to the point where it is now often said
thathe case can be ‘limited to its own facts.”See also Ferro Corp. v Garrison Industries, Inc,,
142 H3d 926,936 {6th Cir. 1998) {discussing Docter's Associates, Ing. v. Casarotzo, 517 1U.S. 681
{1996}; the “Court’s characterization of the California law ar issue in Volt as merely determining
theefficient order of proceedings appears to be another artempt by the Court to limit Volr toits
facts”).

Another corellary is that Prima Paint must have the sarne prescriptive power. If Prima
Paini too rests on the presumption of an intent o arhitrate, then it too should have become part
of the substantive federal common law of arbitration. The ritual invocation of this common
law in Moses Cone™® is reinforced here by a variety of fimctional considerations—notably that
to allow threshold litigation of claims of contract validity could easily “vitiate the policy aims”

2% Vot Information Sciences, inc. v, Board of Trustees of Leland Stanford Jr. Univ., 485 U.5. 468 {1989}
See generally Rau, supra n.125 at 207;

The notion that state arbitration law which is at odds with the dictates of the FAA, can ba reintroduced
through the device of a choice-of-law clause has been steadily eroding, and is being increasingly ignored.
Volt has become peripheral to the point where it is now often said that he case can be ‘imited to its own
facts.”

See also Ferro Corp. v. Gartison Industries, Inc., 142 F.3d 926, 936 (6™ Cir. 1998){discussing Doctor's
Associates, inc. v. Casarotto, 517 U.S. 681 (1996); the “Court's characterization of the Califarnia iaw at issue
in Volt as merely determining the efficient order of proceedings appears to be another attemipt by the Court
to fimit Volt to lis facts”).

Now for ong thing, it is hard to understand how a case can be thought fo be property decided—but
nevertheless at the same fime thought o have no resonance at att beyond its "own facts™ in any common-
taw system, no such animal can exist. Naor is it a particularly striking phenomenon to find obsoiete decisions
“distinguished" away in order fo masic changes of heart, So it seems curiously natve fo insist that Voit must
remain good law because the Courl in Masfrobuono “explicitly disclaimed any intent to disturh the result
in Volt and cited the opinion fiberally throughout its analysis,” Note, An Unnecessary Cheice of Law: Vo,
Mastrobuono, and Federal Arbitration Act Preemption, 115 Harv, L, Rev. 2250, 2267 (2002); see also id,
at 2265 n.96 {“the Court explicitly distinguished Volt and did not suggest that ifs reasoning was unsound”).
it is also peculiarly unconvincing to claim that Volt at ieast continues to have some purchase with respect
to state law “favorable” to arbifration; compare id. at 2259 (in Volt “the sfate poficy furthered the federal
goal of encouraging arbitration,” while in Mastrobuono “the policy at issue would have directly impaded
the FAA's goals"){emphasis in original), with Rau, supra n.26 at 250-254 {“{ilt is difficult to say just what it is
about the Cafifornia arbitration statute [in Volt] that was thought to 'generally foster the federal policy
favoring arbitration™; it "remains paradoxical that the effect of appiying a state statute in Volt was to deny
a motion to compel arbitration in precisely those circumstances that earfier cases applying the FAA had
found to require such an order”Yemphasis in original).

5 Moses H. Cone Memorial Hospital, supra n.209, 460 U.S. at 24-25 {"[lederal law in the terms of the
Arbitration Act governs ['the arbitrability of the dispute"] in elther state or federal court,” and § 2 of the Act
“fcraates] a bedy of federal substantive law of arbitrability”; ciing fo Prima Paint as an “example,” “2s a
matter of federal law, any doubts concerning the scope of arbltrable issues should be resofved in favor of
arbitration, whether the problem at hand is the construction of the contract language itself or an allegation
of waiver, delay, or a lke defense to arbitrability™).
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of the FAA by making far more difficult the streamlined dispute resolution that the contracting
parties had bargained for™® Even as [ write, finally, we are being reminded that federal
presumptions with respect to the allocation of responsibility between courts and arbitrators are
an important part of this federal common law—and one that escapes state control ™

2% See Ferro Corp. v. Garison industries, supra n.216, 142 F.3d at 938. Ferro in fact neatly exempiifies the
conceptual ink between Mastrobucno and Prima Paint. In Femmo the contract between the parties included
both & standard “broad” arbifration clause, and a choice-of-aw clause caliing for the application of Ohio law.
The frial court held that the issue of whether this contracl had been “Faudulentty induced” was "non-arbitrable
under Ohio law": While ¥ declined to stay the arbitration, which was aiready under way, the courl did enjoin the
arbifrators from reseiving the issue of fraudulent inducement, and later found that the plaintiff had indeed
fraudulently Induced the defendant to enter into the agreement. The Sixth Circult reversed: Under Prima
Paint, the claim of fraudulent Inducement should have been submitted to the arbitrators. The choice-of-law
clause changed nothing—since “ihe refevant provisions of state taw and the FAA appear fo conflict,” “the state
law is preempted”; “following Ohio law would ciearly contravene the Supreme Courl's interpretation of § 2 of
the FAA by requiring the issue to be resolved in 2 judicial forum.” 142 F.3d at 834-35. Only #f under
Mastrobuono the choice-of-law clause had constituted an “unequivocal inclusion” of the state rule—which it did
not—could the issue have been preserved for judicial determination. It has provocafively been suggested that
the preemptive effect of this federal default rule of intsrpretation—its presumption of an intent 1o arbitrate—can
aiso serve a prophylactic function. See Note, An Unnecessary Choice of Law, supra n216 at 2254, This is the
point afier all of an overbroad rule: A thumb s piaced on the scales in recognition of the historical tendency of
state courts fo be less than even-handed in assessing the arbitral process—and to cut off in advance the
potential maniputation of contractual ambiguities. To “preempl” after all means both to suppiant or override,
and to forestall or prevent. (This last sentence is obviously not intended as argument, just as an intifguing
semantic facloid). See also Rau, supra n,171 at 213 {"where coniract doctrine calls for couris o engage in
inlensive, fact-oriented application of broad, unexcepiional standards, It will be pariicularly hard to monitor
state cases 10 ensure conformity with federal law. [For example, state} courts that have hislorically shown some
animosity towards the enforcement of arbitration agreements may read the law of equitable estoppel narrowly
50 as {o allow a parly to avoid having fo arbifrate with nonsignatories™); Roadway Package System, Inc. v. Kayser,
257 F.3d 287, 296 (3d Cir. 2001)("any default rule is doomed to be Inaccurate in some cases,” but “fin ligh of
the FAA's history,” we betieve that “wrongly concluding that parties intended to opt.out [of the FAN's default
regime] is worse” than “wrongly conciuding that they did not™), Cf. Laura 3. Filzgerald, Suspecting the States:
Supreme Court Review of State-Court State-Law Judgments, 101 Mich. L. Rev. 80, 95, 98 (2002)("even those
who justify the Court's state-ground reversals on the need (o police states’ supremacy clause violations discount
particularized state-court conduct, taking instead a more siructural, prophylactic stance that simply assumes
enough cheating by all states, over time, o warrant Supreme Court review”).

7 3ee Green Tree Financial Corp. v. Bazzle, 2003 WL 21433403 (U.5)), discussed at ext accompanying
n.278 Infra. in Green Tree the stale courts had ordered arbitration to proceed on a classwide basis, and had ater
confirmed the ensuing award; the respondent had moved to vacate, arguing that the imposftion of classwide
arbifration was a "failfure} to enforce fthe arbiration clause} in accordance with its terms, in violation of the FAA"
In his plurality opinion Justice Breyer fashioned a rule by which:

under the federal common law of arbitration, the question whether a contract permits or forbids the use of class
arbitration procedures Is presumptively one for the arbitrafor to decide rather than the courls, and under this
comman faw the presumption of arbitral competence is binding on state courls, Taking these two points
together, the question of classwide arbitration hecame one of construction with which the state courls had
nothing fo do. The case was remandad “so that this question may be resclved In arbifration.”

in a separate opinion, Justce Stevens expressed his agreement with the first point—but not with the second:
Afthough “arguably” the interpretation of the agreement “should have been made in the first instance by the
arbitrator rather than the courl,” the respendent had not claimed that this decision “was made by ihe wrong
decisionmaker—and since “there is nothing in the [FAA] that precludes” the findings of the state supreme court
made “as a matter of state law,” he would have preferred simply to affirmn the stale court orders confiming the
award. However, in light of the division of the Court—which would otherwlse make any judgment at all
impossibie—and because “Justice Breyer's opinion expresses a view of the case ciose to my own,” he ultimately
concurred in the judgment. 2003 WL 21433403 at *7-*8. By contrast, a dissenting cpinion by Chief Justice
Rehnquist, joined by two other justices, primarily disagreed only with the first poini: The proper decisionmaker,
he thought, was the ccurt rather than the arhitrator. But since {as the respondent urged} the state court's
construction clearly “contravenes” the “express agreement of the parlies,” its judgment permitting classwide
arbitration must be “preempted by the FAA” 2003 WL 21433403 2t *8, *10. That iefl only Justice Thomas—
whaose sihgufar inability to reconcile himself to Southland v. Keating, supra n.210, rendered him once again
incapable of making any meaningfui contribution to the discussion.
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18 What (if Anything) is Added by First Options?

14. Three separate questions will recur in connection with any arbitration—and it is critical
to keep them distinct in any analyss.

The discussion here is at a somewhat higher level of abstraction than T have engaged
in previously: Itevokes the conceptual framework that Justice Breyer first made explicitin
First Options v, Kaplan?®—in which he identified the “three types of disagreement” that were
presentin the case. Letme unpack them. They are:

1. How should a particutar substantive issue be decided? This is & matter of deciding
“the merits” of the dispute—how the substantive law should be applied to any contested
question. Such questions, of course, may include any merits-based defense—such as an
allegation that a contract is invalid.

2. “Whe is to decide the level #1 issue?” “Is the decision for the court or for the
arbitrator?” “Far example, in Prima Paint, who is to determine the merits of the fraudulent
inducement claim?” “Did the parties agree o arhitrate this particular issue!” “Did the parties
in their contract grant to an arbitrator the jurisdiction ro decide this dispute?”

I have indulged in some redundancy here in order to underline thar all of these are
quite interchangeable formulations—each one is simply a different way of asling precisely the
sarme question.*” Justice Breyer summarizes this type of disagreement by saying that it concerns
“the arbitrability of the dispute, %

3. And finally, just who is to decide the level #2 issue? Isit {as one might expect) fora
court to determine the extent of the arbitrator’s “urisdiction™? Or are there circumstances
where an arbitrator himself may Have the “primary power” to pass on his own authority ! Use
of the term “primary power” is obviously intended to evoke the essential issue here—which s
one of the scope of judicial review: To the extent that a decision at level #2 is entrusted to
arbitrators, courts would be expected not only to defer prospectively—by refusing torule onan
issue entrusted to arbitral decisionmaking—bur after the fact as well, by limiting review to
narrow statutory grounds. In the absence of such a2 grant of pawer, though, judicial review isde
novo.*?

*# First Options of Chicago v. Kaptan, supra n.2, 514 U.S. at 842, See also Rau, supra n.2 at 306-07.

# But of. Reuben, supra n.d at 874 n.326.

2 First Options of Chicago v. Kaplan, supra n.2, 514 U.S. at 942,

it is the dilemma of the box within a box or, in the case of arbitration, the authority as fo the decision as
to the authority to make the decision.” Perry v. Hyundal Motor America, inc., 744 So.2d 859, 866 n.5 (Ala.
1999).

22 gee Rau, supra n.2 at 351 n.170.
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This level #3 issue might possibly be characterized as the question of "compétence/
compétence”: But as L have argued elsewhere, whatever we gain in a heightened appearance
of sophistication by invoking this term, is ourweighed by what we lose in the virtual certainty
ofincoherence: Given that American legislation “allows an objecting party to seek judicial
determinacion of the scope of consent either before, during or after an arbitration,”™ the term
{s serictly irrelevant to American procedure

15. Given this taxemomy, it is plain that the doctrine of separability continues to be central to
our law of arbitration.

2. First Options v. Kaplan

While the First Options decision can only ke fully understood in light of the precise
problem the Court thought it was faced with—and in terms of the precise factual context in
which the case arose—I hope it is not necessary to rehearse all thar here 2 Trmay be enough
to remind ourselves that in First Options, the level #1 issue was whether Mr. Kaplan was
personally liable under a workout agreement that he had signed on behalf of a corporazion of
which he was president and sole shareholder. The level #2 issue was whether Mr. Kaplan was
personaily obligated to arbitrate this question—that is, whether he was bound to an arbitradon
clause that he allegedly did notsign in his personal capacity. This claim that “nothing is subject
to arbitration because there is no agreement to arbitrare must be the mother of arbitrabilivy
questions.”™® Over Kaplar's objections, the arbiteators had vaken it upon themselves to assert
their jurisdiction over him—whether on the basis of the signed agreement, oron the ground
that he was the company’s “alter ego.””

Now it should be evident from this summary that the principal intellectual interest of
the First Options case was at level #3—raising the question of the appropriate decisionmaler
with respect to arbitral jurisdiction: Did the arbitrators’ assertion of jurisdiction command the

28 Grad v, Wetherhott Galleries, 660 A.2d 903, 908 (D.C. App. 1995 Uniform Arbitration Act).
1 See Rau, supra n.2 at 288 & n&, 301 n.38, 307 n.55,

Ci, Ph. Fouchard et al., supra n.132 at 415 {the rule of compétence/compatence is essentially a
timing mechanism, merely “a rule of chrenologicat priority™); Antonias Dimolitsa, “Seperability and Kompetenz-
Kompetenz,” in International Councit for Commercial Arbitration, supra n.59 at 217, 229 (“the competence-
competence principle has always been seen as a concession on the part of national legal systerns, so that
arbitrators might rule on their own jurisdiction, subject fo possible review by courts™); Sanders, supra .93 at
32 {according 0 the understanding of compétence/compétence in most national legal systems, the “decision
by which the arbitrators have asserted their own jurisdiction can subsequently be attacked in the courts. There
Is thus a later judicial controf over the panel's decision with respect {o its jurisdiction™). Compare i. at 42 {just
as the arbitrators can make a defermination as to their own jurisdiction,” the notion of separability indicates
that “they can decide—this time though, without any monkoring by the courts except in the most exceptional
case—on the validity or nullity of the main contract”y(my franslations; emohasis added).
¢ Sae the detafled exposition at Rau, supra n,2 at 289-302,

25 MCH Telecommunications Corp. v. Exalon Indus., Inc., 138 F.3d 426, 429 (1% Cir. 1998}
= See Kaptan v, First Options of Chicago, 19 F.3d 1503, 1511 (3% Cir. 1994)stock exchange arbitration pane!
denied Kaplan's motion {o dismiss for tack of jurisdiction; exchange's Director of Arbitration “said only that the
dentai was consistent with the Exchange Arbltration Panel's interpretation of jurisdiction™).
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deference commonly extended to arbitral awards? Justice Breyer quite accurately terms this
botha “narrow” and an “arcane” issue?®-—and it is, in fact, increasingly becoming a marginal
one, On the way to concluding that the answer to the question is “no,” the opinion suggests
that the panel might indeed have had the authority to determine the validity of Kaplan's
consent £o arbitration—7ne ondy if the parties had “agree[d) to submit the arbitrability question
itself o arbizration."* Such an mtention toleave to the arbicrators themselves the threshold
question of an intent to arbitrate is, however, sufficiently unlikely—-“sufficiently at odds with
normal practice™™—that courts “should not assume” such an intention in the absence of
“clear and unmistakable” evidence that they did s0.2%' Given this adverse presumption, the
Courgsimply could not find, “on the record hefore us,” 2 “clear willingness” on Kaplan's part to
be bound by the arbitrators’ finding of consent 2

This level #3 conclusion should naturally lead us to the next question—that is, whether
arbitral jurisdiction actually exsts. But here, the [evel #2 finding of the court below-a de novo
finding that Kaplan had never consented, in his individual capacity, to allow arbitrators to

determine the merits of the dispute—was not disrurbed.?

8 First Options of Chicago v. Kaplan, supra n.2, 514 U.S. at 942, 945,

25 id, at 943.

0 This phrase is not from the Supreme Court In Kaplan but from a particularly articulate predecessor, Virginia
Carolina Tools, Inc. v. Intl Tool Supply, inc., 984 F2d 113, 117 4" Cir, 1993},

21 First Options of Chicage v. Kaplan, supra n.2, 514 U.S. at 944,

Note that i s a clear misreading of First Opticns to conciude that “when a court is called upon fo
getermine the existence of a contract,” #t must find “clear and unmistakable evidence of agraement to
arbitrate.” Lepera v. ITT Corp., 1997 WL 535165 at *3 n.2 {E.D, Pa.). Rather, First Options insisted that we
have such evidence before submiting the guestion of consent to the arbitrators rather than to the court, Of
course, the burden of proof as to the existence of an arbitration agreement is on the propanent of such an
agreement—and so | suppose ihe court in Lepera is comrect in halding that {at feast where the agreement is
contested) a motion to compel arbitration should be freated as a motion for summary Judgment, giving the
opposing party the benefit of aff reasonable doubts and inferences. But it would obviously be confrary to
federal policy to suggest that the proponent must camy a higher burden than is usual in civil cases—io assert
that “the threshold for clarity of agreement 1o arbitrate is greater than with respect to other contractual terms.”
Id. &t *4. Butcf. Reuben, supra n.4 at 870-71 (discussing “by what standard Ja court Is] supposed to determine
if the pariies have agreed fo arbifrale a dispute,” and suggesting that First Opifions is “ambiguous on whether
the ‘clear and unmistakable standard’ also applies” fo such guestions; *there seermns to be little reason to apply
a lesser standard of proof to the merits of the question of whether the parties agreed to arbitrate than is
applied 10 the predicate question of ‘who decides’ that question”).

#2 First Opfions of Chicago v. Kaplan, supra n.2, 514 U.S. at 946.

74 See Kaplan v. First Optlons of Chicage, 19 F.3d 1503 (3% Cir. 1994), affd, First Options of Chicago v.
Kaptan, supra n.2. The Third Circuit had noted that an “arhitrator's decision to assert jurisdicion over
objection” is “subject fo de novo judicial review.” Afier a lengthy discussion, # held that whatever First Options
could peint to in order to demonstrate Kaplan's consent to arbiirate—whather it was his membership in the
Phiiadelphia Stock Exchange, or some theory of piercing the corporate veil—was without merit. 19 F.3d
1512-23. In the Suprems Court this question of the actual existence of arbifral jurisdiction—that is, the level
#2 question—was heid to be a “faclbound issue” that was *beyond the scope of the questions we agreed fo
review" 514 U.S. at 949,
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So First Ontions adds nothing that is particularly fresh or compelling—nothing that we
could not already have assumed. 2 Tt reminds us that—if arbirration is not to be an entrely
closed and self-contained system—one must get into it somehow; that “somehow” is through a
judicially-sancrioned agreement to arbitral jurisdiction. New of course the Court’s presurnption
against leaving the question of consent to the arbitrators themselves is, like al presumpticns,
rebuttable: “A dispute over whether [ have validly sgreed to anything is a dispute ke any othey,
which parties can presumably resolve as they wish™—for example, by submitting it 1o “judges”
of their own choosing. But the fundamental premise with which we started-—that one is only
bound to arbitrate if he has agreed to do so**-—means at the very least that ajudicial decision
to thateffect must be available, even if onby at one remove: Where the First Options presumption
is overcome i must be because there is a court that is “satisfied™ 7 that the parties had agreed
to entrust this question of consent to the arbitrator, and that they were willing to be bound by
this arbitrator’s award. It's never rurtles all the way down.

If there is anyrhing that is at all original about First Options, it is that it has relieved
parties like Mr. Kaplan from the painful dilemma to which much previous case law had
subjected then. A respondent against whom an arbitvation proceeding has been inidated—
but who believes chat he i3 not persenally bound by any arbitration agreement—is often
confronted with a menu of whoily unpaiatable choices: Simply boycotting the proceedings
would entail the loss of his right to contest the claim on the merits; on the other hand,
appearing before the arbitrators to argue that he had never consented to arbitral jurisdiction
would often he taken to mean that he had “waived” the issue or “submitted” it to the panel.
The First Opiions presumption counseling apainst a finding of any submission on Kaplan's part
thus allows him to participate under protest while preserving a judicial forum for the determination

24 Everything in First Options is already present in germ in cases going back 40 years and decided under §
301(a) of the Labor Management Relations Act, 29 U.S.C. § 185{(a). See, e.g., AT&T Technologies, inc. v.
Communications Workers of America, 475 U.S. 843, 849 (1986){“unless the parties clearly and unmistakably
provide otherwise, the guestioh of whether the parties agreed to arbltrate is to be decided by the court, not
the arbitrator”); United Steel Workers of America v. Warrior & Guif Navigation Co., 363 U.S. 574, 583 n.7
(1960} ("Where the assertion by the claimant is that the parties excluded from court determination not merely
the decision of the merits of the grievance but also the question of its arbitrabllity, vesting power to make both
decisions in the arbifrator, the claimant must bear the burden of a clear demonstration of that purpese”).
5 Ray, supra n.2 at 294-295 {emphasis in original). Cf. id. at 295, where | posit a hypothetical scenario in
which

Mr. Kapian has told the putative “arbitrators” that while he really does not befieve that he is bound to arbitrate,
he recognizes that this remains a complex legal question: So, in order to avoid dupficative and costly
litigation—and after lengthy discussions with his counsel—he thinks it best to entrust this issue to the panel for
a final judgment, being willing fo abide whatever the award may be.

& See text accompanying nn. 7-2% supra.

#7 See 9 U.S.C. § 4, guoted at n.9 supra.

% See Stephen W. Hawking, A Brief History of Time: From the Big Bang to Black Holes 1 (1988):

A well-known scientist (some say it was Berfrand Russel) once gave a public fecture on astronomy. He
described how the earth orblts around the sun and how the sun, in turn, orbits around the center of a vast
coliection of stars called our galaxy. At the end of the lecture, a littte oid lady at the back of the room got up
and said, “What you have told us is rubbish. The world is really a flat plate supported on the back of a giant
tortoise,” The scientist gave a superior smile before replying, *What is the tortolse standing on?" “You're very
clever, young man, very clever,” said the old lrdy. "But it's furtles all the way down!”
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of assent.® If the “clear end unmistzkable” standard was intended to do nothing more than
this—and that {s precisely whar I am suggesting—rthis alone would serve to considerably
enhance both the fairness and the efficiency of our arbitration procedure.

For reasons that escape me, the view is often expressed that First Cptions has somehow
“undermined” the rule of separability—and that as a consequence the continuing validicy of
LPrima Paint s now in doubt # B Williams v. The Money Tree, 686 S0.2d 1110, 1112 (Ala
1996) (Houston, }., concurring) (“the reasoning of {First Options] is dramatically opposed to
that of Prima Paint, so Prima Paint and its progeny must give way to [First Options]"); Maye v.
Smith Barney Inc., 897 ESupp. 100, 106 1.3 (S.DINY. 1995) (*It is somewhat unclear whether
the {Prima Paint] rule is of continuing validity in light of the holding in [Firse Options] that the
question of whether the parties ever made an agreement to arbitrate s generally to be decided
by the courts”}; Reuben, supran.g at 872-78 (noting the “fundamental tension” between
Prima Paint and First Options and their “opposing analytical foundations™.

The most likely diagnosis is that this notion proceeds from some a prior assumption—
some unspoken but question-begeing premise—to the effect that the unenforceability of the
underlying contract would necessarily deprive arbitrators of the power to act: Ffthis were the
case then the presumption of First Options would of course come into play, and a judicial
decision on the issue of contract validity would be required. Butmuch of this article has been

2 See generally Rau, supra n.2 at 295-302 (“What the Court was intent on doing, in short, was simply to
contrast the uninteresting and obvious case—where Kapian could have consented to an arbifral finding on
jurisdiction—with the actual case before it, which on the proper analysis it was important to hold that he had
not"y{emphasis in original). See also Opals on lce, supra n.18, Here the respondent had argued throughout
the arbitration process that the panel did not have jurisdiction over the dispute, but the arbitrators made a
provisional finding that they had jurisdiction because “the facts relating to jurisdiction . . . were Inextricably
connected with the proof required on other issues.” While the claimant contended that the respondent had
“submitted the issue of arbitrability to the arbitrators,” the court held—relying on First Options—that “rmerely
arguing the arbitrability issue {0 an arbitrator does not indicate a clear willingness to arbitrate that issue.” The
court itself went on o give summary judgment to the respondents on that ground that “there was no meeting
cof the minds as o an agreernent o arbitrate.”
0 E.g., Williams v. The Money Tree, 686 So.2d 1110, 1112 {Ala. 1996){Housfon, J., concurring){‘the
reasoning of [First Options] is dramaticalty opposed to that of Prima Paint, so Prima Paint and its progeny
must give way to [First Options]"); Maye v. Smith Barney Inc., 897 F.Supp.100, 106 n.3 (SDN.Y. 1985)"lt is
somewhat unclear whether the {Prima Palinf] rule is of continuing validity in light of the halding in [First
Options] that the questicn of whether the parties ever made an agreement to arbitrate is generally to be
Cecided by the courts”™y; Reuben, supra n.4 at 872-78 (noting the “fundamental tension” between Prima Paint
and First Options and their “opposing analytical foundations™.

Judge Easterbrook, however, has never daimed that Prima Paint “sits uneaslily alongside" of First
Options; compare id. at 826 with Sphere Drake Ins. Ltd. v, All American Ins. Co., supra n.38. Sphere Drake
involved the issue of an agent’s iack of authority: “To arbitrate the agency issue, {the respondent] insists, would
be circular, for arbitration is proper if and only if {the putative agent] indeed could hind {the respondent.” 256
F.3d at 588-85. The claimant argued that under Prima Paint, “all disputes about contract formation” must go
to arbitrators, while “only disputes about the scope of arbifration clauses are resolved in advance by courts.”
256 F.3d at 580. Judge Easterbrook remarked that if such a view were adopied the case would indeed “[sit]
unreasily aiongside” First Optioris—but found this reading of Prima Paint simply not “plausible.” That's a
considerable understatement: | argued strenuously eartier that such a sweeping view of separahililty would
be totally at odds with the premise that we “need to find a legally enforceable assent to submit to arbitration”—
which is “a conceptual cornerstone” of the Prima Paint decision, See text agcompanying nn. 38-60 supra.
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aimed at demonstrating that none of this is true—and that here no more than anywhere else are
legal rules to be reduced to syllogisms, or derided on the ground of logical impossibiity.

There is in fact not the slightest tension berween the cases. Here's why:

*By contrast with First Options, the level #3 {ssue was notimplicated in any way in Prima
Petint : Or rather, it was simply assumed without discussion that this decision would be made by
the court—that the court, acting at the threshold as a gatekeeper, would pass on the jurisdiction
of the arbitrator. Neither of the parties had even suggested anything to the contrary. Inasense,
then, the Court in First Options was only malding articulate what it had for many years been
taking for granted.

*The Court in Prima Paint dealt instead exclusively with the level #2 question: “Who—
court or arbitragor!—is to determine the merizs of the fraudulent inducement claim?” Since the
parties could have provided for arbitral decisionmaking had they chosen to do so, the task for the
coutt here was to find evidence-—or to supply a surmogate—with respect to contractual intention:

% Again in contrast with First Options, there was no doubt wharever that the parties had
entered into a vakid arbitration agreement—neither of them in fact suggested the contraty.
There was, for example, no contention that a party had not intended o sign the agreement in his
individual capacity or that the arbitration clause itself had been “induced by fraud. ™!

(@ Thatleft only one question of any importance whether, in this unquestionably
valid arhitration agreement, the parties had wished to entrust cheir arbitrators with the power to
decide the fraudulent inducement claim.

Now-—as is invariably the case—nothing in the way the clause was worded was particularly
probative. (It certainly helped, though, that the “contractual language fwas] easily broad enough
to encompass” the claim that the consulting agreement had been procured by fraud }** Thave
already explained why I think the Court’s functional choice of 2 default rule to fill gaps insuch
cases is “an eminently sensible” one.** At the very least, though, the strategic move familiar for
almost half a century—whether the driving engine is the competence attributed to expert
decisionmaking, the rele of arbitration in collective bargaining, the desire for docket clearing, or
a simple construction of apparently unqualified language?*-—has been a strong presumption
=1 See Prima Paint Com, v. Flood & Conkdin Mfg. Co., 388 U.S. 395, 406 {1967)("In the present case no ciaim has
been advanced by Prima Paint that F & C fraudulently induced i fo enter into the agreement to arbitrate {ajny
confroversy or claim arising out of or relating to s Agreerment, or the breach thereof™).

22 |d,

%3 This s proposiion #7 above. See text accompanying nn. 77-83 supra.

B4 G uch a presumption is particularly appliicable where the clause is as bioad as ihe one employed in this case,
which provides for arbitration of ‘any differences arising with respect o the interpretation of this contract or the
perforrmance of any obiigation hereunder . . . In such cases, in the absence of any express provision excluding &

particular ghievance from arbifration, we think only the most forcaful evidence of a purpose fo exclude the daim
from arbitration can prevall.” AT&T Technologies, supra n.77, 475 LS, at 650,
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that once the parties have agreed to arbimate, they have been willing to submit all disputes to
the arbitral forum.”

This is a default rule that readily explains the holding in Prima Paint—the Court there
could simply find no evidence that the presumption had been rebutted **® It also, as [ suggested
above, readily accounts for more recent cases tike Mastrobuono. ' Most importantly, itis a
presumption that is re-affirmed and given an explicit rationale in First Options itsetf.?

b. The October 2002 Term Trilogy

Our law of arbitration is for some reason replete with “trilogies, " and the Supreme
Court Term thathas just ended continues thag pattermn. Irisnot a particularly challenging task
touncover ashared theme in all three of these recent arbirration decisions: What they suggess,
consistent with what L am arguing here, is that much of the flutter and fuss that has surrounded
First Options—now becoming an increasingly marginalized case—has been unwarranged ™

+ Howsam

The rules of “self-regulatory organizations” like the NSAD impose a limit of six years
after which no customer claim “shall be eligible for submission to arbitration.”®* When a
broker sought to enjoin a customer from arbitrating a dispute on the ground that it was time-
harred under NSAD rules, a district court dismissed the sction, holding that under the standard
“Client Service Agreement” the guestion of eligibilicy should be determined by an arbitrator

5 Sge n.77 supra.

2% Prima Paint, supra n.253, 388 L., at 406 (“Indeed, no claim is made that Prima Paint ever intended that
‘legal’ issues relating to the contract be excluded from arbitration”),

7 See text accompanying nn. 214-219 supra.

5 First Options of Chicago v. Kaplan, supra n.2, 514 U.S. at 845 (*when the parties have a contract that
provides for arbitration of some issues, [they] likely gave at least some thought to the scope of arbitration.
And, given the law's permmissive policies in respect to arbitration, one can understand why the law would insist
upon clarity before concluding that the parties did not want to arbitrate a related matter”){emphasis in
originai).

9 See, e.g., Linda R. Hirshman, The Second Arbitration Trilogy: The Federalization of Arbitration Law, 71
Va. L. Rev, 1305 (1985), Thomas E. Carbonneau, Beyond Trilogies: A New Bilf of Rights and Law Practice
Through the Contract of Arbitration, 6 Am. Rev. Intl Arb. 1 {1995); David Gikbs, “After Walfle House,
Arbltration Gets 'New Triogy' of Employment Law,” 20 Alternatives to High Cost Litig. 17 (2002).

¢ See Rau, supra n.2 at 288 (“There May Be Less Here Than Meeis the Eye").

' Rule 10304 of the NASD Code provides:

No dispute, claim or controversy shall be efigible for submission to arbitration under this Code where six (6)
years have elapsed from the occurrence or event giving rise to the act or dispute, claim or controversy. This
section shafl not extend applicable statutes of limitations, nor shall it apply 10 any case which is directed 0
arbitration by a court of competent jurisdicton,

Rule 603 of the NYSE’s arbifration rules is substantialty the same. See generally Constantine N. Katsoris,
The Resolution of Securities Disputes, 6 Fordham J. Corp. & Fin. L. 307, 323-24 (2001}
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rather than by the courts 2 The Tenth Cireuit reversed: Purporting to follow First Cptions, it could
not find any “clear and unmistakable” agreement by the parties to arbitrate the issue whether the
claim was time-barred. And, asmight have been expected, the Supreme Court reversed in tum:
“(Tthe applicability of the NASD time Emit rule is a mateer presumptively for the arbiteator, notfor
thejudge”; “we cannot conclude thar the parties intended to have a court, rather than an arbitrator,
interpret and apply” the rule. ™

Now itwould be perfectly logical—indeed plausible—ro see compliance with the six-year
time imit as in some sense raising the question of “consent to the jurisdiction of the arbitrators™
While the parties have undoubredly “agreed” to arbitrate timely claims, it does notacall “follow that
there is any ‘agreement’ at alt to arbitrare claims not brought within contractual time limits; nor does
itfollow that they have ‘agreed’ to arbimrate anything where the contract imposes certain procedural
prerecuisites o the assertion of a.claim that have notyet beenmet. " Thisis precisely the approach
urged by the broker in Howsam and accepted hy the Tenth Circuit.® Yetit seems infinitely more
sensible to reat the NASD time limits in a way that is consistent with. unetionally identical cases,
inwhich similar asserrions—thar a claimant’s delay or missteps have caused the dispute tobe no
longer “arbitrable”—are made.™ For example, in any rational lepal system the appropriate
decisionmaker for questions arising outof the NASD tire bar will be the same as, say, for questions
of “procedural arbirabililey 27— cases where arbital discredion has long been taken for granted

%2 The clause provided that al coniroversies. . . conceming or arsing from {any account maintained with Dean
Witter by Client; (i) any transaction involving Dean Witter and Client, . . . or (i) the construction, performance
of breach of this or any other agreement between us . . shall be determined by arbitration before any self-
regulatory organization or exchange of which Dean Witter is & member.

Dean Witler Reynelds, Inc. v. Howsam, 261 F.3d 956, 958 {10" Cir. 2001), rev'd, Howsam v. Dean Witter
Reynalds, inc., 537 U.S. 79 (2002).

2 Howsarm v. Dean Witter Reynolds, Inc., 2002 WL 31746742 (U.S.) at *5.

& Rau, supra n.2 at 310,

%5 Sep Respondent's Brief, Howsam v. Dean Witter Reynalds Inc., 2002 WL 1728503 at *7 (*Petitioner appears
to assume thaf the ‘subject matter’ at issue here is the recommendation and saie of securities to patitioner by
Dean Witter brokers. But the ‘subject matter’ coutd be defined just as easily as the recornmendation and sale of
securities to petitioner by Dean Witter brokers within the past six years™;, Dean Witter Reynolds, inc. v. Howsarn,
supra n.262, 261 F.3d at 965 (NASD time limit is a “substantive limit on the claims that the parties have
contracted fo submit fo arbitration”; “courts, and not arbitrators, should determine whether an action is time-
barred by the NASD Code because that determination involves the scape of the arbitrator’s subject matter
jurisdiction”).

*% | have argued this elsewhere at some length. Rau, supra n.2, at 316-331.

*/ See Rau, supra n.2 at 322 {“But who could possibly think that linking together these two words-—each with a
troubled history, and each notoriously maniputabie and vague—is calculated to increase intelligibility?);
Thomas J. Stipanowich, Of “Procedural Arbitrabiity”, The Effect of Noncompliance with Contract Claims
Procedures, 40 S.C. L. Rev. 847 {1988); Macnei et ai., supra .19 at § 21.1.2.1; Reuben, supra n4 at 835-36.
*8 Sae, eg., John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543 (1964)(collective bargaining agreement
provided for a grievance procedure undsr which disputes would first be submitted to a “step 1" and then a “step
2" conference, with arbitration belng “reached” only *in the event that the grievance shall not have been
resolved or setiled” in step 2; held, sugh “procedural questions which grow out of the dispute and bear on its final
disposifion should be feft to the arbifrator.”

In Howsam Justice Breyer refied heavily on Wiley for the propostion that “procedural questions which grow out
of the dispute and bear on its final disposition are presumptively not for the judge, but for an arbitrator, to
decide” 2002 WL 31746742 at "4, See also Rau, supra n.2 at 326 {“for those of us capabie of holding bath
Wiey and {First Options] in our minds simuitaneously, the twe opinions must be read together: Wiley must
remain part of the necessary background, helping fo Inform decisionmaking in litigation and helning o
ensure coherence Across cases where the faciual problems posed are functionally identical’).
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ronically, abroad assertion of arbitral power in Howson seemed best to serve the interests of “the
little guy™—such are the perils of a result-oriented jurisprudence.

* Pacificare Health Systems

Agreements between HMO's and physicians provided for arbitration of any dispute
that “arises out of or relates to this agreement o its terms™—but also specified that “punitive
damages shall not be awarded.” The physicians brought an action alleging, among other
things, RICQO violations based on a failure to reimburse them for health-care services provided
to patients covered by the defendants’ health plans. The district court denied a motion
compel arbitration, concluding without discussion that the contract’s restriction on punitive
damages served to bar the recovery of treble damages under RICO*™—and going on to find
these limizations unenforceable because they prevented the plaintiffs “from obtaining any
meaningful relief for [their] statutory claims.”*™ The Eleventh Circuit affirmed on the basis of
the lower court’s opinion—Dbut here roo, and again unsurprisingly,?™ the Supreme Court
reversed.t”

The defendants had arpued that even when damages are sought under RICO, the
contract’s remedial limirations did not render the arbitration agreement unenforceable—and
that in any event, this question of enforceahility had to be decided by arbitrators rather than by
courts. Writing for a unanimous court,*™ Justice Sealia thought that to address either of these
public-policy related questions was “premature™’”  The terms of the agreement were

“ambiguous” and the intent of the parties “uncertain’-in particular, whether the contractual
Hmitation was applicable to RICO claims at all “is, to say the least, in doubt.™™ So the
arbitation clause was “at least inddally, enforceable™ Courts should not take it upon themselves
“the autherity to decide the antecedent question of how the ambiguity is to be resolved,” and
the arbitrators must first be called on to tell us just what the agreement meant.

Note that the result of compelling arbitration in Pacificare was that the coverage of the
arbitration clause {“Iid the parties intend to bar, or rather to retain, a claimant’s right to treble
damages under RICO?™) was made a matter for final determination by the arbitrators. By

¢ Cf, Jean R. Sternlight, Mandatory Binding Arbitration and the Demise of the Seventh Amendment Right
t0 a Jury Trigi, 16 Ohio St J. on Disp. Resol. 669 (2001)(the increasing use of arbifration in contracts of
adhesion “raise{s] the question of whether the adhesive use of binding arbitration unknowingly and involuntarily
deprives such ‘little guys' of their Seventh Amendmen! jury trial rights™); Sternlight, supra n.28 at 637
{"Aftention All Consumers, Employees, Franchisees, and ‘Litte Guys™).

20 “Or, Kelly alleges RICO violations, which provide for treble damages. Treble damages are a form of
punitive damages.” In re Managed Care Liligation, 132 F.Supp.2d 989, 10071 (5.D. Fla. 2000), af'd sub nom.
in re Humana Inc. Managed Care Litigation, 285 F.3d 971 (11" Cir. 2002), rev'd sub nom. Pacificare Health
Systems, inc. v. Book, 2003 WL 1791225 (U.5.).

1 4d.; 132 F.Supp.2d at 1000,

%2 See Rau, supra n.2 at 382-63 {"So, for example, whether an agreement grants arbitrators the power t©
award punitve damages will usually be a guestion as to which an arbitrator's judgment shouid be expected
to command considerable deference”).

21 Pacificare Health Systemns, inc. v, Book, 2003 WL 1781225 (U.S.).

4 Justice Thornas did not participate.

1 Pacificare Health Systems, supra n.273, 2003 WL 1791225 at *3.

8 4d. gt *3-4.
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contrast the Court did not direccly address the scope of judicial review in the event the
arbitrators should go on te find, not enly that the claimants had intended to waive their right
ro treble damages, but also that such a waiver was permissible under federal policy®”

- Green Tree

A number of homeowners took out heme improvement loans from Green Tree; the
“sweeping” arbifration clause in the contract™ required the arbitraticn of “all disputes, claims,
or controversies arising from or relating to this contract or the relationships which result from
this contract,” A putative class action was later filed in state court alleging viclatians of the
state Consumer Protection Code, and Green Tiee responded with motions to stay and to
compe! arbitration. The trial court both granted class certificarion and ordered arbitration,
directing that a class action in arbitration proceed on an opt-out basis. The class action
proceedings were then administered by the arbitrator, who awarded over $32 mitkion in damages,
attomeys’ fees, and costs. Green Tree moved to vacate the award, arguing that the imposition
of class-wide arbitration was a “fail lure] to enforce [the arbitration clause] in accordance with
its terms, in vialation of the FAA." The trial court however confirmed the award, and the
South Carclina Supreme Court affirmed: “[Rlely{ing] on independent state grounds,” icheld,
it could apply “general principles of contract interpretazion” to find chat where the contract is
otherwise “silent,” class-wide arbitration may be ordered in the discretion of the trial court. ™

The Supreme Court wholly agreed with neither pasty—although obviously the plaintiff
wound up deing somewhat better than the defendant. A phuralicy of the Court, again inan
opinion by Justice Breyer, held that the dispute “about what the arbitration contract ... . means
(i.e., whether it forbids the use of class arbitration procedures) is a dispute ‘relating to [the]
contract”™ and therefore “for the arbitrator to decide” rather than the courts of South Carolina
So the Court vacated and remanded the case “so that this question may be resolved in
arbitration.” Justice Breyer thus fashioned a rule by which:

- under the federal common law of arbitration, this question—which went not to
whether the parties had ever agreed wo arhitrate, but “what kind of arbitration proceeding they
had agreed to”—is presumptively a questicn for the arbitrasors themselves, and

#7 Justice Scalia did remark that “since we do not know how the arbitrator will consfrue the remedial
fimitations, the questions whether they render the parties' agreernents unenforceable and whether it is for
courts to arbitrators to decide enforceability in the first instance are unusually abstract.” Pacfiicare Health
Systerns, supra n.273, 2003 WL 1791225 at *4, This could mean simpiy that these further questions wolid
be moot in the event the arbitrators found the contractua limitations of remedy nof to apply so as fo bar RICO
treble damages. But i could alse mean that an arbitration panel would be particularty well-placed to answer
these guestions—questions that depend in some measure on that “appreciation of context” and commercial
reality which s the particular realm of arbitration—so that arbitral findings would be subject to a judicial
conlrol substantially less intrusive than de novo review. See generally the discussion at text accompanying
nn. 131-152 supra.

% Green Tree Financial Corp. v. Bazzle, 2003 WL 21433403 (U.8.) at *6. The full text of the arbitration
clause appears id. af *3.

218 Bazzle v. Green Tree Financial Corp., 569 5.E.2d 349, 3560 (5.C. 2002).

20 Green Tree Financial Corp., supra n. 278, 2003 WL 21433403 at *3, *5.
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~under this common law the presumption of arbitral competence is binding on state
cowrts.

Taking these two points together, the question of classwide arbitration became one of
construction with which the state courts had no business interfering. At least this was true
once the contract was found by the Supreme Court to be sufficientdy “unclear” as to warrant
the exercise of arbitral interpretation.® It is striking thar Justice Breyer reached out for this
formula—as far as L can tell——with no particular urging from either party. 2%

The common threads running through all these apinions should be bright encugh even
for the most casual reader:

+The particular obstacles raised in these cases—the NASD's time limit for asserting
claims; the apparent waiver of treble damages; or the legitimacy of classwide arbitration—
could all plausibly be thought to limit the decisionmaking authority of the arbitrators: Each
might be thought to raise a question as to the parties’ unconditional willingness to submit to the

#Id. at *5. ("Given the broad authority the contracts clsewhere bestow upon the arbitrafor [the contracts grant to
the arbitrator ‘all powers,’ including certain equitable powers ‘provided by the faw and the confract], the answer to
this question is not cormpletely obvious™, In a separate opinion, Justice Stevens agreed at least with the first part
of the hoiding: “Arguably” the interpretation of the agreement should indeed *have been made in the first instance
by the arbitrafor rather than the court.” But since Green Tree hiad not claimed that this decision “was made by the
wrong decisionmaker,” and since "there is nothing in the [FAA] that precludes” the findings of the state supreme
coun made “as a matter of state law,” he would have preferred simply fo aflim. However, in fight of the divisicn of
the Court—which would otherwise make any judgment af all impossible—and because “Justice Brayer's opinion
expresses a view of the case close fo my own,” he uliimately concured in the judgment. 2003 WL 21433403 at
*7-8. Even before Green Tree, federal colrts were beginning to hold that the question of consolidation could be
a "procedural matter cornmitted to the arbitrator,” see Shaw's Supermarkets, Inc. v. United Food & Commerciat
Workers Union, 321 F.3d 251 (19 Cir. 2003)(multipie contracts belween the same parfies); subsequent cases are
already giving the pluraiity opinion in Green Tree the status of a halding to the effect that arbitrators, not courls,
rmust decide whether class arbiiration is available or forbidden, Pedcor Management Co., Inc. v. Nations Personnel
of Texas, Inc., 343 F.3d 355 (5™ Cir. 2003).

2 See Brief for Respondents in Green Tree Financial Comp. v. Bazzle, 2003 WL 1701523 at *44-*45 (fo vacate
and remand to the arbifrator is “a remedy that [Green Tree] never sought here, could not now seek, and in any
avent does not want”). Green Tree must be the most suprising of the cases In this “tdiogy™ 1t is at first glance hard
to square the holding with the many federal cases that have regularly refused to order the consolidation of related
proceedings, in the absence of a specific command to that effect in the confract; Judicial reficence has rested not
on the belief that i is the province of arbitrators rather than courts to fake this step, but on the assertion that to do
so wouid do violence to the {unexpressed) infention of the parfies. E.g., Rols-Royce Industrial Power, Inc, v. Zum
EPC Services, inc., 2001 WL 1397881 (N.D. i) (“there is no textual evidence to suggest that fthe respondent]
would have wanted fo participate in consolidated proceedings with third parties who were non-signataries to the
agreerment’); Govermment of the United Kingdom v. Boelng Co., 998 F.2d 68 (2™ Cir. 1993)f contracting parties
wish to have alf disputes that arse from the same factual sifuation arbitrated in a single proceeding, they can
simply provide for consolidated arbitration in the arbitration clauses to which they are a party™; Coastal Shipping
Ltd. v. Southem Petroleurn Tankers Ltd., 812 D. Supp. 396, 403 (S.D.NY. 1993){"the absence of explicit language
or other Indicla that {the parties] intended to consolidate their disputes leads this Court to condude that the parties
did not consent fo joint arbifration™.  OFf course, in the typical *consciidation” case the party *in the middle™—say,
the owner of a construction project—is aftempting fo bring into the same proceeding two parfies with interests
adverse fo each other—say, the architect and the contractor; no such dynamic is present where & number of
consumers wish to aggregate thelr idenfical claims against a lender ke Green Tree. This might be what the
Supreme Court of South Carolina was gelting at in Bazzle v. Green Tree, supra n,281, 569 S.E.2d at 357—
although the discussicn there is too opaque for me 1o be sure,
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and thus in some sense to implicate the contractual “jurisdicrion” of the arbitrators.*®

process
Ifso, then it would indeed follow from First Oprions—at least in the absence of some “clear and
unmistakable” evidence of intention to the contrary-—that it must be fora court to clear away
the obstacles, and estabiish the existence of consent to arbitrate, before any arbitration may be

allowed to proceed.

- In each case, though, the Court chose to conceptualize matters very differently
indeed: Whether the contractual time limit had passed; whether the contract indicated an
intention to waive the right to treble damages, or a willingness to engage in classwide arbitration-—
each question was seen as a matter of contract interpretarion that arbitrators ave particularly
well-placed to address. And each was treated as a discrete controversy that—just like any
other dispute berween the parties going more conventionally to the “merits”—-the parties were

presumed to have wished to submit to arbitration., For example, in Flowsam, the parties may
well have agreed explicitly not to arbitrate untimely claims—but that is not at all the same
thing as saying that they have agreed not to arbirrate disputes cver rimeliness,”™

- The necessary finding of contractual consent ro arbitral decisionmaking remained
the subject of & court’s imited “level #3” inquiry: Butin each case, this finding rested on little
mere than an a priori assertion about what “parties to an arbitration conract would normally
expect,”™ coupled with an invocation of the contract’s “sweeping language concerning the

scope of the questions committed to arbitration.” In Fowsam in particular, the comparative

2 See text accompanying n.264 supra; see alse Wiliam W, Park, “The Contours of Arbitral Jurisdiction: A Tale of
Two Cases,” INT'L ARB. NEWS, {Summer 2003) af pp. 2, 5} (in Pacificare “the Court gave the arbitrators the power
to determine their own jurisdiction by interprefing the meaning of punitive damages’ as used in the agreement™;
Green Tree Financial Com., supra n.278, 2003 WL 21433403 at *8 (Rehnquist, C.J., dissenting)('the decision of
what to submit to the arbitrator s a matter of contractuat agreement by the parties, and the Inferpretation of that
contract is for the courl, not the arbitrator”; “[fjust as fundamenital to the agreerment of the parles as what is submitted
to the arbitrator is to whom it is submitted"{emphasis in original).,

# Rau, supra n.2 at 330; see alsa Smeaton Hanscomb & Co. Ltd. v. Sassoon 1. Setty, Son & Co., [1853] 1 WLR.
1468, 1471-72 (Q.B. 1953)( | have fo choose between construing a clause which provides that any claim must
be made within 14 days either as a dause that bars the daim altogether or as a dause that goes to the jurisdiction
of the arbitratar, | should choose the former; for | can see no reasen for holding that a clause which is in form a
limitation clause should be construed se as to affect the authority of an aritrator or the validity of his appointment”).
#> Howsarn, supra n.263, 2002 WL 31746742 at *5 (*parfies fo an arbiiration contract would nommally expect a
forum-based decisionmaker to decide forum-specific procedural gateway matters™); see also Pacificare Health
Systerns, supra n.273, 2003 WL 1791225 at "4 n.2; Green Tree Financial Com., supra n. 278, 2003 WL 21433403
at *5,

35 Green Tree Financial Corp., supra n. 278, 2003 WL 21433403 at *6. Professor Reuben argues that 8 “broad
arbitration clause” cannot in itself be sufficient to overcome the First Options presumption in favor of judicial
determination of "jursdictional” questions; he points out that after all the First Options case iself “was decided in
the context of the Court's interpretation of a broad generzt arbitration provision caliing for ‘any controversy arising
out of or Elating to' the agreerment” 1o be submitted fo arbitration, but that “the Court declined” to find this clause
"sufficient to establish ‘clear and unmistakable ' intent to arbitrate the ‘Who deciddes” question.” Reuben, supra .4
at 867 {"While the Court was not explicit in its ruling that a broad arbitration provision cannot satisfy the ‘clear and
unmistakable’ waiver requirement,” stich an understanding “wouid seern to follow” from the rule that the Court did
announce). But surely, the whole problem of First Options was that Mr. Kaplan had never been shown to have
assented to this agreement in the first place: Given our uncertainty with respect to his wilingness to be bound by
the arbifration clause, how lhe clause is drafted must be completely irelevant. None of this is true in Prima Paint,
nor in any of the 2002 ‘tilogy” cases.
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advantage of arbitrators in doing the work of contract construction was buttressed both by the
breadth of the NASD Code——empowering arbitrators “to interpret and determine the
applicability of all provisions”—and by the institutional competence of NASD arbitrators—
deemed “comparatively more expert about the meaning of their own rules.”*7

- After reading these cases it is hard to escape the impression that First Options is
increasingly becoming marginalized. The Court barely even “paid lip service” to the principle
that judges are normally to decide “gateway jurisdictional matters.”™® Rather, we can see in
both of Justice Breyer’s opinions a subtle attempt to recharacterize what First Options was all
about: The First Options presumption that “courts, not arbitrators {are] to decide a particular
arbitration-related macter {in the absence of ‘clear and unmistakable’ evidence to the contrary)”
has now become little more than a “limited” and “narrow exception” to a more general
imperative of arhitral competence.*®

Ofcourse the First Cptions presumption relains its grestest power in the core cage thac
gave tise to the holding in the first place-—where there is doubt as to “whether the parties have
avalid arbitration agreement at all.”™® Justice Breyer also sugeested that one more “gateway
magter” presumptively reserved forjudicial determination might be the question “whether an
arbitration clause in a concededly binding conmract apphies to a particular type of controversy™:
But as strongly suggested by the holding of Pacificare®™—and as already adumbrated by the
Court’s earlier opinion in AT& T#—this wiil be a very perfunctory form of gatekeeping
indeed. So as I suggested eardier, the 2002 “trilogy” brings us considerably closer to finally
understanding First Options as little more than a focused response to a particular dilemma
faced by people like Mr. Kaplan: To understand the problem the Court thought it was faced
with there, is to understand the quite limited reach of its opinion.™*

7 Howsamn, supra n.263, 2002 WL 31746742 at *5. In this assumgtion of greater erbitral competence was fourd
the principal support for the clalms made sbout party expectations, since it is reasonable fo infer that the parties
intended the agreement o reflect that understanding.” Id.

28 Pard, supra n.283.

= Green Tree Financial Corp., supra n. 278, 2003 WL 21433403 at *5-"6: Howsam, supra n.263, 2002 WL
31746742 at *3.

20 Graen Tree Financial Corp., supra n. 278, 2003 WL 21433403 at *5; Howsam, supra n.263, 2002 WL
31746742 at *4, See also China Minmetals Materials import & Export Co., Ltd. v. Chi Mei Corp,, 2003 WL
21468500 at *3, "5 (3¢ Cir Yarbitration panel, “in finding that i had jurisdiction, rejected fthe respondent's]
argument that the docurments providing for arbitration were forged”™; held, district court order confimming the award
reversed; First Option “seftied in {the respondent's] favor both the question of the need for a valid agreement to
arbifrate and the question of the district court's role In reviewing an arbirator's deterrmination of arbiirability when
an award is sought o be enforced™,

= Howsam, supra n.263, 2002 WL 31745742 at *4; Green Tree Financial Corp., supra n. 278, 2003 WL
21433403 at "5,

2% See text accompanying nn. 276-77 supra,

=5 AT&T Technologies, supra n.77; see text accompanying n, 302#, infra; see generally Rau, supra n.2 at 357-65.
™ See text accompanying nin. 24547 supra; see afso Rau, supra n.2 at 344 ("We might remember how this whole
notion of a somehow particularly explicit consent ¥ atbitral jurisdiction arose ot of the specific problem posed by
the fact pattem in [First Optionsl—and how it was seized on by Justice Breyer largely as an interpretive device, ©
prevent a refuclant respondent from having to steer at his perl between the twin dangers of default and of being
inadvertently found to have ‘submitted’ to arbitration”}.
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1. While drafting of course is everything, the precise scope of an arbitration clause needno
longer be amatter for judicial determinartion.

Even before First Options, the received wisdom held that it was presumptively for a
court rather than an arbitrator to resolve even the claim by “an unquestioned party to an
arbitration agreement” that some particular type of dispute is “outside the scope of that
agreement. ™ Icis presumptively a court’s task ro determine whether there has been “consent
to arbitrate” a particular dispute: And so a court must recognize that a party may well have
“consented” to the arbitration of disputes relating to a contractual shipment of “fruit”—but
that he has not necessarily “consented” thereby to arhitrate disputes arising out of the alleged
failure to deliver pecans, or typewriters, or pork bellies.*® An agreement’s limitations on the
scope of “arbitrable” issues have been taken, then, not as instructions to the arbitrators as o how
they are to go about deciding the dispute—but as limits on their ability to entertain the case in
the first place. Justice Breyer in both Howsam and Green Tree dutifully repeats the same line ™

But of course, it is an even more familiar proposition that once a court actually sets
about making this determination, it isexpecred immediately to deploy the so-called “presumption
of arbitrability”—that is, except where there is the very clearest indication of a contrary intention,

the court is expected in any event routinely to send the case to the arbitrators for a decision on
the merits. The presumption is so compeiling, and the process usually so perfuncrory, that the
two steps are sometimes simply conflated: So when a clause is broadly drafted, and not
particularly idiosyncratic, it might fairly be claimed that as a practical matter the judicial
standard is “se deferential that the scope issue is in effect assipned o ahitrators, "

#3 See 2 Macnei et al., supra n.19 at $5:7 {1999 Supp.){“the language of the Court” in First Qptions “is both
uneguivocal and plenty broad enough fo cover” such cases), see also PaineWebber Inc. v. Elahi, 87 F.3d
589, 596 {1* Cir. 1996)("we glean from AT&T {supra n.77] that the question whether the subject matier of the
underlying dispute is within the scope of an expressly limited arbitration agraement is an ‘arbitrebility’ issue”);
Sufton v. Hollywoed Entertainment Corp., 181 F.Supp.2d 504 (D, Md. 2002)(video rental store moved to
compel arbilration, under clause in membership agreement, af customer’s claim for rmalicious prosecution
and false imprisonment; “{ilt is logically untenable that from the customer's point of view, the membership
agreements were meant to cover interactions with sfore employees and accusations of theft™); of. Wiiam W,
Park, Determining Arbitral Jurisdiction: Aliocation of Tasks between Courts and Arbitrators, 8 Am. Rev, Int'l
Arb. 133, 134 (1997){[wlhen the scope rather than existence of the arbitration clause is at issue, the same
analysis ought to obtain"}.

7% See Rau, supra n.2 at 309, 364, This possible faliure of consent Is unaffected by the consideration that—
here and elsewhere—ihere is inferpretive work to be done: An expert factfinder might after all be able to
conclude, after examination of usage of trade and course of dealing, that the term “fruif’ had been used "in
the botanleal sense” to include “the contents of any developed seed plant ovary’—and couid thus be
consfrued as referring to pecans as well as to apples. See Willlam W. Park, The Arbirabiiity Dicta in First
Options v. Kaplan: What Sart of Kompetenz-Kompetenz Has Crossed the Atlantic?, 12 Arb. int} 137, 14548
(19986).

#7 See text accormnpanying n.291 supra.

8 Walt, supra n.46 at 375 (1999), See aiso id. at 380 (YInitially assigning the scope issue to cours while
allowing it to shifl to arbitraters, conjoined with fiberal evidence as to when the scope issue is shifted, amounts
{c assigning the matter ulimately to arbitrators™), 430 {the doctrine that “courts determine the ‘arbitrability’ of
a dispute,” and the doctrine that “all doubts about an arbitration clause are fo be resclved in favor of
coverage,” taken together, *in combination,” “effectively allocate the scope issue fo the arbitratar™).
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Now there's inevitably a cavear: We should, at least in theory, be distinguishing
between rwo kinds of possible judicial decisions:

+ Aflacholding to the effect thar “the matters in dispute are indeed within the coverage
of the arbitration clause”—thatis, that the merits were entrusted by the parties o the arbirrator
for resolution. (This is the hallowed “presumption of arbitrability,” and within the architeccure
of First Options, this is a decision at level #2).

* A holding to the effect that “the very question whether the matters in dispute are
subject to arbitration is left for resolution to the arbitrators themselves”—that is, whether an
arbitral decision on the merits was contemplated by the parties, and was within the scope of the
arbitradon clause, is itself a master for arbitradon, (Within the architecture of First Opeions, this
isalevel #3 determination. Itis also the effect of the holding in Pacificare.) *°

Only the former finding conclusively resolves the guestion of arbitral jurisdiction. So
this is not a distinction without practical implications™
for some. X!

There is lictde doubt, as Pacificare makes clear, that we are seeing and will continue to
see many more cases of the larter type. But in fact all we really needed to know about the
allocation of decisionmaking responsibility between courts and arbitrators was already contained
in the Court's earlier judgment in ATET Technologies™—-a fascinating decision which
suggests the proper heutistic to any attentive reader. [t may be enough at this point merely to
remind curselves of the essentials:

alchough it may perhaps be oversubtle

= pPacificare Health Systems, supra n.273, 2003 WL 1791225 at *4 n.2 (“Given our presumption [n favor of
arbifration, we think the prefiminary question whether the remedial imitations at issue here prohibit an award
of RICO kreble damages is not a question of arbitrability™).

0 Gf. Alroraft Braking Systerms Corp. v, Local 858, Int] Union, United Automobile, Aerospace & Agricufural
Implement Workers, 87 F.3d 155 (6" Cir. 1996). Here the empioyer had sought a stay of arbitration on the
ground that there was no agreement between the parties, but the court dented e motion on the ground that
“an interim agreement” existed that “included an agreement to arbitrate certain disputes.” The arbitrator,
though, ulimately found that the grievance was “nct arbitrable” because there was no enforceable agreement,
and that “neither the Company nor the Union intended to be contractually bound.” This awerd was vacated,
and the grievance remanded to a different arbifrator: Since the parties had not “submitted” the issue to the
arbitrator within the meaning of First Options, the arbltrator's declsion was “in excess of his authority and i
disregard of the law.” “Were we 1o adopt [the employer's] position, we would in effect be overruling a prior
halding of this Court” 97 F.3d at 162.

3 See, e.g., Reliance Natt Ins, Co. v. Seismric Risk Ins, Services, Inc., 962 F. Supp. 385 (SDN.Y. 19597);
compare id. at 388 {(“The Arbilrators Should Determine the Arbitrability of the Issues Surrounding the Profit
Commission Agreement”) with id, at 390 (“disputes conceming profit commissions are encompassed within
the ., , .arbitration clause” and so arbitration of the disputes should be compelled}; see also Rau, supra n.2
at 314-15 & n.82.

%2 AT&T Technologies, supra n.77. AT&T has regularly been relied on in Justice Breyer's rmore recent
commercial arbitration opinions; see, e.g., First Options of Chicago v. Kaplan, supra n.2, 514 U.S, at 943;
Howsam, supra n.263, 2002 WL 31746742 at *4, Grean Tree Financial Corp., supra n. 278, 2003 Wi
21433403 at *5, See the detailed discussion of both AT&T and Litton Financiai Printing Div. v. NLRB, 501
U.3. 190 (1991), at Rau, supra n.2 at 357-62.
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- A collective bargaining agreement contained an arbitration clause—nor particularly
“broad,” as these things go—that required arbitration of *any differences arising with respect
to the interpretation of this contract or the performance of any oblipation hereumder” However,
“management (unctions"—including the termination of employment—were expressly
excluded from arbitration,

» The union brought a grievance afrer a number of employees were fired, The company
naturally invoked the "management functions” clause to resist arhitration. Still another clause
in the contract, however, seemed to say that lay-offs could only be justified by an actual “lack
of work " —and since there was no “lack of work” here, the union arpued that the management
funcrions exclusion did not apply—and thus that the grievance should be arbitrared. From the
complex interrelation of all these contractual provisions, the lower courts concluded thar it
wouldd only be able toresolve the “arbitrability” question by becoming “entangled” in the actaal
consideration of the merits: For under the agrecment, apparently, the arbitrators would only
have jurisdiction if it were first found—as the union asserted, but the company denied—that
the right to fire wotkers was not unconditionally a management prerogative. This, however,
was the very ssue in dispute between the parties, So the lower courts thought they had no
other choice but to order “arbitration of the threshold issue of arbitrahility”—for otherwise
there would be nothing left for the arbitrator to decide

+ Aunanimous Supreme Court found this imacceprable: The order 1o “arbitrate the
arbitrability issue” was necessarily impropet, since the courts must after all actas the guardians
of the temple. The black letter rule, as we know, is that whether there is a duty to arbitrate a
particular dispute is “undeniably an issue for judicial determination” (unless of course the
parties “clearly and unmistakahly provide otherwise™)

- Howeves, itis Justice Brennan's concurring opinion that warrants far more attention,
Joined by two other justices, justice Brenman naturally conceded that some judicial finding of
“consent” remained critical. Bur it did not at all follow from this premise that the courts were
called on to indulge in an interpretation of the contested language: For the question of

“consent” could be severed from the question of which party, union or employer, was in fact
correct inits reading of the agreement. Instead, the hudicial role was “much simpler™: The
only issue for the court should be whether the parties had agreed, in the arbitration clause,
be bound by arbitralinterpretations of the other mare “substantive” prouisions of the confract—that
is, whether the parties had “agreed to submit disputes over the meaning” of the contract to
arbitration.”®

The point, in short, is not so much thag it is the court that “decides”—it is rather the
highly restricted compass of any fudicial inquiry. The court’s task is no longer to discover
whether the arbitrators “actually” had “jurtsdiction” at all: It is, instead, far more cabined—the
question is rather whether the agreement can be read so as to grant them this wider

3 AT&T Technalogies, supra n.77, 475 U.S. at 647-48.
1. at 649,

3 |d, at 654 (Brennan, J., concurring).

6 4d..
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decisionmaking powes, and then, perhaps, whether they have abused it.* Understandably,
Justice Brennan thought this determination ro be made by the lower courts on remand would
be “straightforward and will reqedre little time or effore.”®

Justice Brennan's opinion must inform our take on every later arbitration decision of
the Court. Ifwe can treat a dispute over the scope of the arbitration agreement as just one more
discrete controversy—dependent on the interpretative skills of the arbitrators themselves-—it
is usually sensible to assume that it was entrusted by the parties to the arbitrator: “No more is
required to establish the arbitrability of the dispute,”™® and no more should be necessary o
remind district courts to swear off the work of contractual interpretation.

7 To precisely the same effect, see Huber, Hunt & Nichols, Inc. v. United Ass'n of Journeymen & Apprentices
of the Plumbing & Pipefitiing Industry, Local 38, 282 F.3d 746 {(2002). A general contractor entered info an
overall project agreement with several uniens. The “Permanent Arbitrator” named under that agreement
concluded that the work assignment dispute between the parties was a “jurisdicticnal dispute™-—that is, in this
context, a dispute involving a single employer caught between conflicing union demands—and he thus
ordered the union to use the agreement’s “jurisdictional dispute” resolution procedure, which involved
sending the dispute to the teadership of the adverse unions. The unicn argued that this was instead a “non-
jurisdictional dispute concerning the interpretation” of a particuler collective bargaining agreement to which
it was a parly, and so should be decided under that agreement’'s separate grievance procedure. The district
court assumed that it—and not the arbitrator—should decide whether or not the dispute was a “jurisdictional”
dispute. AT&T Technologies—not cited but, | hope, lurking in the background—suggests, though, that this
was mistaken. The court of appeals did reverse, nothing that the “text, structure and context” of the
agreement assign to the arbifrator “the threshold determination whether or not a dispute Is urisdictional”; the
proper inquiry for the court “is not whether the underlying dispute is arbitrable in and of itself; rather, we must
ask whether the overall dispute, which encompasses the disagreement over the nature of the underlying
dispute,” is arbitrable.” id. af 759 (emphasis In original).

W& ATET Techniologies, supra n.77, 475 U.S. at 655.

8 Ajr Line Pilots Association, Infl v. Midwest Express Airfines, Inc., 279 F.3d 553, 555 (7" Cir. 2002)Posner,
J.); see also id. at 556 {“‘when an arbitrafion clause is so broadly worded {hat it encornpasses disputes over the
scope or validity of the contract in which it is embedded, issues of the contract's scope or validity are far the
arhifrators™); Port Authority of N.Y. and N.J. v. Office of the Contract Arbitrafor, 660 N.¥Y.5.2d 408 (App. Div.
1897 employer argued that security guards are not its "employees” and thus are not covered by the
agreement to arbitrate; held, the “coverage question” “necessitates interpretation of numerous and intarlocking
provisions of the agreement” and thus “shouid be eft to the arbitrator™, this conclusion is “further supported by
the fanguage of the agreement itself” which entrusts to the arbitrator “any questions regarding the contract’s
‘apphcation”}; Ryan, Beck & Cao., LLC v, Fakin, 268 F.Supp.2d 210 (E.D.N.Y. 2003)("Clearly, a referral of ‘afl
disputes concerning the construction of the [agreement} is sufficiently plain and sweeping to encompass
disputes over the scope of the arbitration clause and 1o manifest the parties’ intent to have the arbitrators
decide that issue”).
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Of course, both Prima Paint and First Chtions asstme that the parties have chosen an
arbitrator to do something, #% Once they have done so they have an obvious incentive to
monitor the behavior of arbitrators, minimizing the likelhood of a runaway ibunal, “outher”
awards, and unjustified assumptions of jurisdiction. And once we are sazisfied they have done
50, it seems rather extreme to treat such decisionmakers wholly as intermeddling, officicus
strangers: Parties who have agreed to arbitration cannot after all rationally claim to be wholly
astonished when they find “their” arbitrators have been tempted w expand their own jurisdiction
through self-interest—nor is it unfair to charge them with the risk that this might sometimes
occur?” Finally, the model put forward here has the mostobvious advantages of administrative
efficiency: It is not merely that what has been termed “one-stop adjudicarion™ " is inevitably
more economical, and thus likely to have been desired by both parties ex ante—that, as ATET
suggests, questions of scope and questions going “to the merits” are often so ntertwined that
we can expect simitar arbitral competence to be relevant, and similar factual considerations to
come into play* [tis also true that arbitrators will often be in a far better position than courts

0 ymagine a contract between Contractor and Subcontracior; Contractor fater purports to assign its rights
under the contract to Assignee:;

Contractor (Assignor) and Assignee move jointly to compe! arbitration; while the Subcontractor chalienges
the validity of the assignment, it alsa contests the standing of the Assignor to bring the action. In this situation
a court must hold that a broad arbitration clause "encompasses the parties’ disagreement as 1o the validity of
the assignment™—and it should therefore be for the arbitrator to decide that issue, which “invoive{s] the
interpretation of other contractual provisions and not of the arbitration clause itself”

By contrast, i the mation to compel were brought by the Assignee alone, we might have a different result:
Here a court itself might have ta determine whether any arbitration agreement was in force between fhe
Assignee and the Subcontractor,

Cf. ACEquip Ltd. v. American Engineering Corp., 315 F.3d 151, 155-56 {2 Cir, 2003){ernphasis added){dicta
to this effact, but noting that the case arose in the context of an application to appeint an arbitrator, in which
“a somewhat less stingent standard governs the courf's decision™). Compare The island on Lake Trawis, Lid.
v, Hayman Co. General Contractors, Inc., B34 SW.2d 529 (Tex, App.-Austin 1992}, judgment set aside
“without reference to the merits,” 848 S.W.2d B4 (Tex. 1993)Assignor initiated arbitration proceedings and
respondent claimed that Assignor was “without standing fo bring any claims under the contract” since the
Assignee was the real party in interest; held, under “a broad arbiiration clause, a dispute between the parties
fo the contract concerning the ownership of a claim arising from the coniract is just as arblirable as a dispute
concerning the merits of the daim itself’; this was “not a case where {respondent] was forced into arbitration
with a party with which # had not agreed to arbitrate”}, with 1.S. Joseph Co., Inc. v. Michigan Sugar Co., 803
F.2d 396 (8" Cir. 1888)"whether a party to a commercial arbitration agreement can be compelled to arbitrate
with the assignee of the entity with which it first agreed {o arbitrate” is “a question of substantive arbitrability
to ba decided by the courts,” since the dispute “goes to the existence of a contract to arbitrate™).

3 As one member of the court suggested at the time of oral argument in First Opfions:

Whenever you submit issues to arbitration, in effect you're consenting to a kind of rough-and-ready disposition
of whatever your claims or disputes may be, and therefore there's no reason to sort of draw fine lines as {o what
you were rough and ready about.

Orat Argument in First Options v. Kaplan, 1995 WL 242250 at *43-44, This suggestion took the form of one
Jusfice's insistent attempt to be helpful to counsel for Mr. Kaplar. “Why don't you sey that there is, in fact, a
superior value to be served by making ihis distinction between subject and person, and the person agreement
at least must be clear and unmistakable, regardiess of what the subject agreement is?" Id.

12 See text accompanying n.81 & n.B1 supra.

43 See Walt, supra n.d6 at 410 (“the marginal cost [of having an arblirator determine} the scope of the
arbifrafion clause is low,” while “[ajllocating the determination to a court, another decision malker, requires an
addificnal transaction and an exira cost™).
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to appreciate the submissions made by the parties in the course of the proceedings—submissions
which if properly understood can define, alter, or expand the scope of actual consent.?™

Now one often inconvenient feature of my "contracrual” model of arbitration is that
any general approach we develop must ultimately vield to sufficient explicitness on the part of
the contracting parties. Consider a recent case in which one partner agreed to buy out his
partner’s share in their business, with the final purchase price to be determined by the company’s
longstanding accountants—whose determination was to be “final and binding on Seller and
Buyer [and not} subject to any appeal, arbitration, proceeding, adjustment or review of arty
nature whatsoever.” The contract also contained a general arbitration clause, however, and
when one partner was dissatisfied with the zccountants’ valuation, he sought review in
arbitration. A fair reading would not allow avbitrators to find that the question of valuation
would come within the scope of the arbitration clause—and so an award in which arbitrators
assumed jurisciction of the dispute and then “declared the accountants’ determination flawed,”
would properly be subject to vacasur for excess of authority.*'*

On the other hand, imagine a clause that is drafied so as expressly to grant arbierators
the power to decide whether claims of fraudulent inducement are within their jurisdiction:*"
Such a provision goes considerably further even than Prima Paint itself—Dbut it could not
passibly prove problematical even to those still harboring doubts abour that decision. In most
cases, of course, appreciation of intention on the basis of contractual language is a delicate
matter of judgment, involving close reading and responsiveness to distinctions of degree. Stll,
one can find more familiar and prosaic arbitration clauses drawn {rom form books that seem
quite close to the clause just mentioned: What else to think of a contract that mandates

arbitration “in the event of disagreement between the parties,™7 or even, in the event of any

3 See, e.gq., American Postal Workers Union v, Runyon, 185 F.3d R32, B35-35 (7® Clr. 1999)in inferest
arbitration, “the arbitrator interpreted the issue framed by the paries as encormpassing more than a choice
between [adopting one party’s proposal in its entirety] and doing nothing”; “we give great deference to the
arbitrator's understanding of the parametars of the issues presented for arbiration”); cf. Paclfic Developrnant,
L.C. v. Crton, 982 P.2d 84 (Utah App. 1999), revid, 23 P.3d 1035 (Utah 2001). in Padific Development a
contractor did work on two plats In a subdivision. The arbitration agreement recited that all issues relating fo
Plat B "have been resoived,” and that therefore the “arbitration will focus™ on Plat C; the arbitrator nevertheless
issued an award with respect to both Plats B and C. The lower court confrmed the award—noting that "given
the degree of deference given to an arbitrator's award,” it “acceptfed] the arbitrator's finding that the parties,
by their conduct and mutual consent, submitied Plat B issues for resolution, expanding the scope of the
arbitrator's jurisdiction.” The Supreme Court of Utah reversed: It was apparently under the impression that
since under the state arbitration act “only written arbitration agreements are enferceable” under the staie
statute, it followed that “the inifial written agreement could {not] be modified by implication, that is, by the
conduct of the parties in presenting evidence relating to a dispute outside the scope of the intial agreement.”
Thig is simply wrong, Having so held, though, the court naturally had no need to reach the guestion whether
the conduct of the parties &t the hearing could best be evalusted by a court or by an arbitrator.

5 Katz v. Feinberg, 290 F.3d 95 {2 Cir. 2002). Afler first holding that “the district court, not the arbitration
panel, should determine the arbitrabiity of the valuation dispute,” the Second Circuit went on to affim the
district court's conclusion that—given the specificity of the agreement—disputes over valuation were not in
fact subject to arbitration. 290 F.3d at 98.

5 Not, that is, whether the contract was in fact induced by fraud, but whether the scope of the arbitration
clause encompasses such a claim.

7 See ACEquip Lid. v. American Engineering Corp., supra n. 310, 315 F.3d at 155.
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controversy “arising in connectdon with or relating to this Agreement . . . or any other matter or
thing”7%!8

By this pairt, we are dewn o the rather trivial assertion that the marginally fess
explicit but canonical “broad clause” belongs to the same genus and calls for the same
wreatment. The Court’s reliance in Howsam on the parties’ drafting—in which the sweeping
grant to arbitrazors of the power “t interpret and determine the applicability of all” contractual
provisions’” appeared to reinforce their comparative advantage in being able to do exactly
that*?emis [ think a further indication that this should suffice in the future. And finally, as
instirutional draftsmen respond to the uncertainties of First Options, the revision of institutional
rules will progressively make the individuatized examination of particular clauses superfluous:
The AAA Commercial Arbitration Rules, for example, have been amended to accomplish
precisely this result of giving mest determinations of scope to the arbitrators.™ Other

#8 Bell v. Cendant Corp., 293 F.3d 563, 555, 568 {2~ Cir. 2002){emphasis added){fhis clause is as broad an
arbitration provision as ene can imagine,” and “clearly and unmistakably evidences the parties’ intention o have
the arbitrator determine #ts scope™.

#9 Howsamn, supra n.263, 2002 WL 31746742 at *5,

326 'd‘

& Rule 7{a) of the AAA Commerdial Arbitration Rules was expressly “designed to address the Court's holding” in
First Oplions, and provides that. The arbitrator shall have the power to rule on his or her own jurisdiction, including
any objections with respect to the existence, scope or validity of the arbitration agreernent. See AAA Commerciat
Arbitration Rules Revision Committee, Commentary on the Revisions to the Commerciat Arbitration Rules of the
AAA, ADR Currents, Dac. 1698 at pp. 6, 7.
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widely-used bodies of rules may have the same effect.?*? If the regime of contract is
to mean anything, such provisions must end all further questioning®®—I am quite

*2 The ICC Rules of Arbilration similary provide that if either pary contests the “existence, validity or scope” of the
arbitration agreement, the Court of Arbitration may nevertheless direct the arbiiration fo proceed “¥f it is prima facle
satisfied” that an arbitration agreement exists; in such case “any decision as fo the jurisdiction of the Arbitral
Tribunat shall be taken by the Arbitrat Tribunal itsef.” Art. 6{2)emphasis added). ¥ seems obvlous that such a
provision is rmeant to restate the notion of compétence/compétence and as such is deeply roofed in the premises
and presuppositions of Ewropean procedural law—that is, it is apparently not intended in any way to amount to
a final allocation of decisionmaking authority. See text accompanying nn. 233-34 & n.234 supra, Plerre Mayer,
L'autonomie de Parbitre international dans ['appréciation de sa proper compétence, in Académie de Droit
intemnational, 5 [1989] Recueil des Cours 319, 348-341 (my #ansiation).

We must make a distincon between, on the one hand, an agreement—quife commonplace today—by which
an arbitrator may rude on his own jurisdiction freferng to the rules of the ICC}, and on the other hand, an agreement
by which the arbirator's decision on this issue is shielded from any Judicial confrol. The latter type of agreement
must be expicit, and we practically never come across & Seetalse Yves Derains & Eric A. Schwartz, A Guide o the
New ICC Rules of Arbitration 80 n.131 (1998){"Uttimately, the Arbitral Tribunaf's determination wilt usually be the
subject of judicial control once the tribunal has rendered its Award™; Craig et ai,, supra n.48 at 162 {the effect of
art, 6 of the ICC Rules, “subject to a posteriorn control by national courts, is that the arbitretors nule on jurisdictionai
questions”). In an alien legal environment, seeing arbitration primarily as an extension of confract law and having
only First Options to look to, American courts and commentators seem regularly to miss the point, S they have
tended to view art, 6 broadly as a grant fo arbitrators—similar in effect to the new AAA rules—of the power to make
a binding defermination of their own junsdiction. E.g., The Shaw Group Inc. v. Triplefine Intl Corp., 322 F.3d 115,
118, 124-25 (2 Cir. 2003){an agreement calling for ICC arbitration “clearly and unmistakably evidences the
parties’ intent to arbitrate questions of arbitrabilty™, “the arbitrabiity of {2} confract claim for attomeys’ fees and costs
was & question for the arbitrator rather than the court™, Apollo Computer, Inc. v. Berg, 886 F.2d 469 (1¥ Cir.
1989} respondent claimed that it could not be compelled fo arbitrate dispute with assignees of the other
confracting party, since fhere was no arbittation agreement with them; held, arbitration shouid not be stayed since
by agreeing fo the ICC rules, respondent had “contracted to submit issues of arbitrabllity to the arbitrator™), Société
Générale de Surveiflance, S.A. v. Raytheen European Management & Systems Co,, 643 F.2d B83 (1 Cir,
1981%Brever, J)whether respondent is comedt In contending that the parties’ dispute over the testing of missles
“was meant to be outside the scope of the arbitrability clause Ts itself a matter for the [ICC} arbitrators”). To the same
effect, see 4 Macneil et al, supra n15 at § 44.15.1 {1999 Supp.){arbitration pursuant to [CC rules “thus falls within
the agreement of the parties exception of First Options™; Kreindler, supra n.132 at p. 20 {same); see also Dalmia
Dairy Industries Ltd. v. National Bank of Pakistan, [1978] 2 Lioyd's L. Rep. 223, 284 (1977}C.AXMegaw, LJJICC
ruies do not merely provide for “provisional decisions™ “on their true construction” they provide instead, "with
compiete width and generality, for the arbitrator to decide, so as fo bind the partes—in so far as any decision of
the arbitrator can bind the parties—any question that may be raised as to the arbitrator's jurisdiction”),

¥ Eg., Brandon, Jones, Sandall, Zeide, Kohn, Chalal & Musso, P A, v, MedPariners, Inc., 203 FR.D. 877 (SD.
Fla. 2001). After a respondent objected to the arbitration of a claim for “anticipatory breach™—arguing that i went
beyond the scope of the contract's arbitration clause—the arbitrators disagreed, conciuding that the agreement
did give themn the power to adjudicate the dlaim, Relying on the AAA rules governing the arbitration, the court
held that arbitration of the anficipatory breach claim “is warranted,” and that courts “are obligated to give arbitrators’
decisions regarding the arbitrabifity of a matter the same deference due an arbitrators’ decisiens on the merits.” id.
at 685 n.5; see aso Johnson v, Polaris Sales, Inc., 257 F.Supp.2d 300, 30809 (D. Me. 2003},
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unable to understand any suggestions to the contrary.**

17. The tevm “arbitrability” can eastly be dispensed with.

I have in fact written this piece without using the word at ali—except when quoting
from other sources, or where a tone of irony or facetiousness should be evident. {The same is
rrue for *void” and “voidable,” “clear and unmistakable”—and all the other detritus of our
case law.) IfThave made the slightest conributdion here, it might simply be in encouraging us
to renounce unnecessary and incoherent formulations that apparently serve only as obstacles
to thought. While the Supreme Court continues to speak this language,™ there appears to be
no particular link between the terminclogy it insists on using, and the sensible results it is
nevertheless regularly able to reach. It can hardly be imagined that the term adds anything to
our understanding of the problems of arbitration practice
than'words™ may be more calculated to do so.

while “thinking things” rather

4 Cf, Reuben, supra n.4 at 839, wha suggests that *if the Court continues moving foward an actuai consent theory
of arbitrabiity, such strategies for accornmodating First Options should be unavaiing.” Perhaps the point is that
any such provision must be found in the actual text of the contract itsalf, rather than merely in the AAA rules? But
this suggestion sits Uneasily with Mowsam, see text accompanying nn. 318-319 supra; more to the point, neither
First Options nor ordinary contract law requires any such thing—even f there were anything in particular to be
gained by doing so. Cf. n.32 supra. | understand even less, though, the grotesque assedion that such a clause—
sanctioned by First Options—"purporting to invest the arbitrator with the threshold issues of arbitrebility” is in fact
an “indiciurm of unconscionabiity.” American General Finarce, Ine. v. Branch, 793 So.2d 738, 749 (Ala, 2001);
cf. Rau, supra n.2 af 332 (“Perhaps it Is only natural to find the greatest confusion in the opinions of those state courts
that have only recently and reluctanty been dragged into the modern era of arbitrafion—and that have been
gamely, f hapessly, struggling with what it afl means™).

Finally, is it stll necessary to remind ourselves that even the most elegant and expert drafling is imelevant
when there has never been an agreement {0 ambitrate in the first place? Richard Krsindier writes that under the
ICC Rules, “"even an allegation that fraud in the facium went fo the forgery of the arbitration agreement alone—
separately from any forgery of the main contract—might not suffice to cust the ICC fribunal of its competence-
competence.” Kreindler, supra n.132 at p.9 (emphasis in original), Leaving aside the fact that fraud and forgery
are quite different concepts, i is N any event inconceivable that an American court—faced with an ailegation of
elther forgery or fraud in the factum—would see a purported ruling by the ICC Court as posing any cbstacle
whatever to an appiication for a stay of the arbitration. See Bank of America, N.A, v, Diamond State ins. Co., 38
Fed, Appx. 887, 689 (2 Cir. 2002)(“White the amitration provisions state that issues concerning the formation and
validity' of the confracts ‘shall be submitted to arbitration,’ ¥t is not clear that this includes the guestion of the very
existence of the confract”}emphasis in original), of. Hams v. Green Tree Financial Carp., 183 F.3d 173 (3 Cir.
1999)(clause provided for arbitration of disputes conceming “he validify of this arbitration clause or the entire
contract,” but the court nevertheless proceeded fo evaluate, and uphold, the arbifration clause against aftacks
based on its afleged unconscionability}.
= See Howsam, supra n.263, 2002 WL 31746742 at *3 (‘Linguistically speaking, one might call any potentially
dispusitive gateway question a ‘question of arbifrability,’ for its answer will determine whether the underlying
controversy wil proceed to arbifrafion on the merits™); Pacificare Health Systerns, supra n.273, 2003 WL 1781225
at *4 n.2 (If the contractual ambiguity couid itsell be characterized as raising & ‘gateway’ question of arbitrabifity,
then i would be appropriate for a court to answer | in the first instance’}).  The term seems mercifully absant from
any of the opinions in Green Tree Financial Cap., supra n. 278.
= “How few people think accurately—and tink things not words.” Letter of May 8, 1925 from O.W, Holmes, Jr. ©o
Harold Lask, in 1 Holmes-Laski Letters 738 Howe ed. 1953}





